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Geenany believes there has been 
from the many published misconceptions 
vo-yony maintains 2a high level of 


Cape 


confidence in the success of the SCFLEMS contact lens. 


Ste. Eres 1 volun comzon stock on the New York 
cog eal sain rc Roy He 13, 257438 y, March 29, 1972 
Pas Lo Ci 


146 144 147 3/4 
165 145 145 1/8 
3/4 136 1/4 137 

1/ 124 1/2 125 1/4 


Bavcen 


in 
3 3/4 105 105 


(by percent (8.6%) and by points (11 3/4)) 


"ISSION rievectfully demands the issuance 


of 2 fins) judg-ent permanently enjoining the defendants BOL, SCHUMAN, Fos, 
FDS, Inc., MACCALLUM, HOITSM4, BROZAW, WEIN, CLANCCY, CAMPBELL COMPANY and 


means or instrumentality of 


CAIPRELL, directly or indirectly, by use of er 


isnt ss eodude y 


commerce or of the mcils, or of the facility of any’ national 


ger exehance, From: (2) employing any device, scheme or artifice to 

cersvau na trem Maks envy > stetement of a materiel fact or t omit 

to ets tiateriel ch nece ry in or to make the statencuts mode, 31 
bight of the circumstances Brier they ing anc f 
NGcging im any sce, practice or course of business which operates or 


-it upon any person in connectien with 
P y : 


would oporate as 


the purchase or salc of the comoca stock of BOL or any ether issuer; 


(b) purchosing or sclling securities of BOL or of any other issucr at 


ession cf material non-pubjic information concernin7 


rs] 
3 
“< 
ad 
++ 
£ 
rs 
~ 
eg 
re 
ra) 


| Lot to ¢ lose such information prior to effouting 


commend ins 


——— 


ee LLL LOL LO 


7 git 


i while in the possession of material non-public information concerning BOL or any 


other issuer, the purchase cr sale of securities of any such issuer; (¢d) making 


available to other persons material non-public information concerning BOL or any 


other issuer for other than a bone fide busincss purpose and without establishing 


appropriate sefegua-cc against its improper use; «nd (e) sucu other and further 


relief as the Court may deem appropriate. 


m—<— +o 


Respectfully svbauitted, 


—— —<$<$_—_— 
Stanley Sporkin 
Deputy Directoz> - 


(+ ommmem 5 P 
Nparne Ss... 
Twin M. Borowski 


Chief Enforcement Attorney 


E. T. Rusch 


Chief 


rg Mf )tvesr f A Phan dtue i | 
a 
Allan A. Martin ' 


Branch Chief 


Attorneys for Plaintiff 

SECURITIES AND EXCHANGE COMMISSION 
500 North Capitol Street, N.W. 
Washingten, D. C. 20549 
Telepnonc No. 202-755-4110 


' AY ONAL H 
| 7 William D. Moran, Admifistrator 

New York Regional Office 
Securities and Exchange Commission | 


26 Federal Plaza 
New York, New York 10007 


nec cemenerenteraee ated! ab ded = 
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Dated: Washington, D. C. 
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RITIES AND EXCHANCE 
MMISSION, P 
Plaintiff, : 73 Civ. 2458 R.J.W. 
-against- : ANSWER OF 
DEFENDANT 
BAUSCH & LOMB, iNC., 2t al. : BAUSCH <: LOMB 
INCORPORATED 
Defendants. 


Defendant BAUSCH & LOMB INCORPORATED (named in the 
mplaint as "Bausch & Lomb, Inc." and hereinafter referred 
s "Bausch & Lomb") for its answer to the Complaint: 
1. With respect to the allegations of peragrapn 1 
uf the Complaint aenies that it or Aefendant Daniei G. Schuman 
(hereinafter, Schuman) nave engaged, sre engeged or are about 
ir engage In acts or practices vhicn constitute or will 
constitute a violacsion of the Securities Fxchaiuge Act of 1934, 
l]25 .8.C. Sections 78a-78jj3, (hereinafter, "Exchange Act") 
ox Hule 10-5, 17 CFR 240 10b-5 (hereinafter "Rule 1Cb-5") 


promulgated thereunder, and except <8 so denicc. dev.ies 


knowledge cr information sufficieit to form a bz2li2f as to 


1 
‘ 
4} 
\ 


of ellerations of paragranh 1 
2. With respect to the allegacions of pi 


of She Complaint, admits that plaintiff? prports 


hes action pursuant to Section 2l1(e} of the Exchange Act 
for the relief requested but denies that the prerequisites 
set forth in such statute have been met. 

3. Denics the allegations of paragraph 2? of the 
‘complaint insofar as such allegations reiace to Bo 
ilaefendant Schuman and except as so denied, denies know ledge 
‘or information sufficient to form a veliei as to the trutn 


such allegations. 


of the Complaint admits that p 


h 
1e) 


ipursuant to the designated statute but 


set forth in such statute have 


prerequisites for jurisdi:« 
been met. 


5. 


nh 


rann 


LSa) 


With respect 


to parag 


‘een shat-it engaged in any of the acts or practices 
jesserstbes in the Complaint except as specifically admitted 
jinevedn ana alleges that the Complaint does not allege any 
act by it within the Southern District of New York 


6. With respect to paragraph 6 of the Complaint 


admits that the plaintiff prescribed Rule 10b-5 purportedly 


‘Weal to authority granted to it by Secticn 19 (b) of 
lithe Exchange Act. 

| 7. Admits the allegations of paragrepn 7 of the 
\ 


Complaint e:cept that it denies knowled or iaformation 


bi ieoe ogiok to form a belief as to the truth of the allegations 
that the investment community anticipated substantially 


increased earnings for 1972 and beyond or any reasons therefore; 


jalleges thet the F.D.A. approval to market a soft contact 

hens in the United States was receivec on Mareh 18, 1971 

hot in April 1971; alleges upon information and belief that anothe: 

manufacturer received F.D.A. approval £9 marker 4 soft contact 

— for therapeutic purposes in July 1673; and admits upon 
nformation and belief that its common stock is traded on the 


Pacific Coast Stock Exchange. 
8. 
complaint except denies that it has any 


| 


entitled Chief Operating Officer. 


Aamits the allegations of paragraph 8 of the 


serpurate officer 


: 3. Denies xnewledge or inferwation sufficient to 
j 
' form 2 belief as to the truth of any of the allegations 
15, 16, and 17 of the Complaint. 


pf paragraphs 93, 10,12; 135 24, 


J 


form a belief:as to the truth of the allegaticrs of paragraph 


1l of the Complaint, except admits that defendant Mac Callum 


4s a securities analyst with Defendant Faulkner, Dawkins and 
Sullivan. 
ll. With respect to the allegations of paragraph 
| 18 of the Complaint repeats, realleges and incorporates by 


& 


| rererence paragraphs 1 through 10 of this Answer. 
| 


Complaint insofar as such allegaticns relate to it or defendant 
Schuman and except as so denied, denies knowledge or information 
sufficient to form 2 belief as to the truth of the allegations 
of paragraph 19 of the Complaint. 
13. Denies the ellegations of paragraph 20 of the 

|] Complaint except that it admits thet on January 26, 1972 it 
\ 4 
| issued a press release which in part reported that its 1971 
| earnings were $2.79 per share ‘neluding an extraordinary credit 
a 17 cents per share from the revaluation of foreign eurvenciun: 
| chat Schuman was interviewed by a reporter from the Wall Street 

the Wall Street Journal published an arcicle purporting 

to report on that interview ana cther matters, but specifically 


s 


oe on January 18, 1972; and that on January 19, 1972 

| 

\ esa al page ak 

Er that the article accurately repcrted the interview, 

|| czat paragraph 20 of the Complaint accurately summarizes 

the erticle, and that Schumam made any comparisons between 
earnings for the fourth quarter of 1971 and estimated earnings 
| for the first quarter 1972. 

14. Denies the allegations of paragraph 21 of the 
|Compleint except admits that it issued a press release, a 
leopy of which is annexed to this 2nswer as Exhibit A, on 
March 1, 1972, and aémits that shipments of its soft contact 


enses resumed on March 10, 1973. 


4 
[ 


ee oe 


' 
t 
| 
| 


15. Denies the allegations of paragraph 
Complaint except aa@mits that Schuman returned from three-week 
vacation on or about March 13, 1972. 
16. Denies the allegations of paragraph 23 of the 
Complaint. 
17. Denies knowledge or tnformation sufficient to form 
a belief as to the truth of the allegations of para 
25, 26, 28, ana 29 of the Complaint except repeats 
parecraphs 15 and 16 of this Answer. 
18. Denies the allegations of paragraph 27 of the 
Complaint except admits that at or about 2:30 p-m. on March 
16, 1972 Schuman conveyed to defendent Mac Call‘im an earnings 
estimate of $.65 to $-75 per share for the first quarter 1972. 
19. Denies the allegations of paragraph 539 of the 
complaint except that it admits that trading in its stock 
did not open on the New York State Exchange on March 17, 19723 
that Schuman had a telephone conversation with @ eclumiist. 
cof the Wall Street Journal on March 16, 1972; that tne 
first quoted paragraph appeared as part of a paragraph in 


the "Abreast of the Market” column in the Wall Street Journal 


on March 17, 1972 but denies that the quoted naragraph is true 


rt 


or accurately reflects the conversation with the columnist 

on March 16, 19725; anc that’ it issued a press release 

on March 17, 1972 contairing the information set forth in che 
second quoted paragraph in paragraph 30 of tie Complaint. 

20. Admits upon information and belief the allegations 
of paragraph 3° of the Complaint except that it alleges upon in 
mation and belief that the volume on March 15, 1972 was 46,800 
shares rather than 4G,300 shares as set forth in the Complaint; 
denies knowledge or information suffi-ient to form a belicf 


as to the truth of the allegation that on March 16 1€ was the 


0017 


| most active or most down stock on the New York Stock Exchangs; 
and denie that there was a "trading halt" on March 17, 1972 
| but admits that the stock did net open for trading on the New 


York Stock Exchange on that date. 


FIRST DEFENSE 
21 The Compiaint fails to state any claim against 
Bausch & Lomb or Schuman upo which relief may be granted. 


SECOND DEFENSE 


| 
| 22. To the extent that plaintiff seeks to assert 
| 


any claim against Bausch & Lomb or Schuman resulting from per- 


interviews did not involve, directly or indirectly, the use 


! 
| 
i of any means ‘v instrumentality of interstate commerce or of 


ee 


the mails, or of any facility of any national securities 


exchange and the Court therefore lacks jurisdiction of any 


such claims. 
THIRD DEFENSE 


23. The plaintire commenced its investigation of 


the claims set forth in the Complaint on or avout March 17, 


end Bausch & Lomb no Jater than April, 1972. 


24, The plaintiff failed to file its Complaint uniil 


‘June 4, 1973. 


| obtaining the relief requested in the Complaint against it 


| 


| or Schuman. 


| 
| 


scenal conversations between Schuman and securities analysts, such 


| 
a and had complete notice of the acts of defendants Schuman 


25. Plaintiff was guilty of laches and is barred from 


ee en ene > 
acu 7 ease rman FREE Anas 


- 7 


FOURTH DEFENSE 


26. The interviews of Schuman on behalf of Bausch & Lomb 


is based, were conducted in good faith compliance with and 


in accordance with the directives and policies of the 


by the defendant securities analysts, upon which the Complaint 
Securities and Exchange Commission and the New York Stock 


[Exchange as set out in Securities Act Releese No. 5180 of 


{ 
|the Securities ana Exchange Commissicn and the New York 


| 

|Stock Exchauge Company’ Manual at page A~20 which policies 
| 

| 

1 


towards securities analysts and others who have a legitimate 


interest in the company's affairs. 


require that companies maintain an “open door" policy | 
j 
| 
i 


| 
| FIFTH DEFENSE 
t 
| 
| 


| 

\ ; 

| 27. To the extent that Rule 10b-5 can be or is inter- 
| 


preted to pwohibit the alleged conduct of defendants Bausch & 


iitord and Schuman such rule {is an impreper and unconstitutional | 


the United States exclusively in the Congres* of the United States. 


\ 
[em of the legislative power vested by the Constitution cf 
| STXTH DEFENSE 

| 

\ 


{ 

| 28. To the extent that Secticn 10(b) cf the Exchange 
oe and Rule 10b-5 can be or are interpreted to prohibit the 

alleged conduct of defendants Bausch & Lomo and Schuman, such 


statute and rule are so vague, unclear and ambiguous as to make 


it impossible for a person attempting in gvod faith to conform 


this action seeks to deprive the defendants Bausch & Lomb and 


ee of life, liberty or property without due process of 


oo 4n vaOlacvion of the Fifth Amendment to tne Constitution of 


{ 


Nehe United States. 


{ 
i 
\ 
1 
i 
1 
1 
‘ 
1 
ls conduct thereto to do so and accordingly such Complaint in | 
\ 
{ 
{ 
| 


| 
| 


ve 


SEVENTH DEFENSE 


) 29. To the extent that Rule 105-5 can be or is 

interpreted to prohibit the alleged conduct of Bausch & Lomb 
ana Schuman, that rule exceeds the authority delegated to 

| the plainciff by Section 10(b) of the Exchange Act and is 

arbitrary and capricious and accordingly plaintiff's complaint 

seeks tc deprive defendants Bausch & Loiwb and Schuman of 

jife, liberty or preperty without due process of law in 

violation of the Firth Amendment to the Constitution of 


{ 
| 
| the United States. 
| 
| 
| 
| 
i 
| 


| TOWNLEY, UPDIKE, CARTER & RODGERS 

| Ronald S. Daniels, Esq. of counsel 

|| attorney designated pursuant 

\| General Rule 4 fo. cervice of papers 
|| 220 East "2nd Street 

York 


\ 
{ 
\ 
{ 
\ 
} 
{ 
4 
i 
| 
| 
RIGHTH DEFENSE | 
30. The plaintiff has not alleged any facts to 
dndicate that defendants Bausch & Lomb or Schuman engaged | 
& or are about to engage in any act or practice which constitutes } 
or will constitute a violetion of the provisions of the | 
Exchange Act or of any rule or regulation tnereunder, as | 
| 
required by Section 21(e) of the Exchange Act for the | 
comuencemenc of an action for an injunction by the plaintiff. \ 
| | 
| 4 
WHEREFORE, defendant Bausch & Lomb prays judgment be ! 
| entered dismissing the Complaint against 4t and for such further 
! relief as is proper. ne 
a ! rated: July 17, 1973 \ 
4 Rochester, New York ve 7 (7 : | 
: é A ear f hf i 
fifan q: | 
| NIXON, HAKGRAVE, DEVANS & DOYLE 
Lincoln First Tower 
Rochester, New York 14603 | 
(716) 546-0000 | 
\ 
| 
1 
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Bausch & Lomb stated today that it has mede a 
change in the wethed for sealing the shipping vials for its 
Soflens: contact lenses. The shipping vial is a small glass 
vial contain plies the lens in saline solution. The change 
consisted of discontinuing che use of a teflon washer under 


She rubber stopper for the vial which change is being made 


it ui leas appsova 1. Tne Company had found that the use of 


oe 


seal of the 


vial with the result that it might leak. The removal of the 
washer from all snipping vials, and the necessary re-autociaving 
‘ana sterility testing of -he resealed visis, hes taken several 


Gays to complcte during which shipments were temoorarily held 


Shipments are scheduled to segin egain tomorrow. Soflens 
actitiuners have “been usked to remuve vhe tellus 
| 

Washer from the shipping yials in their possessicn. Preduction 


of Soflens eontacts lenses was not 17 cerrupted by this change 


and has preceeded on schedule, 
‘ae 


: : - 


EXHIBIT A 


«> eee reemrnemerentoreenem 


| 

CERTIFICATE OF SERVICE 

| I, JOHN STUART SMITH one of the attorneys for defendant | 

| Bausch & Lomb Incorporated, do hereby certify that the foregoing 
answer was served upon the following attorneys on July 17, 4973, 

' 

by mailing copies of the same in properly stamped envelopes | 

| acdressed to each of the attorneys at the address set forth | 


! below: 
! 
| 


New York, New York 10007 


STALEY SPORKIN, Esq. et al. 


1 WILLIAM D. MORAN, 
attorney for plaintiff 
Security and Exchange Commission 
26 Federal Plaza 
' 
attorney for plaintiff 


Washington, D. C. 


Wein and Clancy 


WIL MIE FARR & GALLAGHER 
atcorneys for defendants 


TG 
per 


SQ. 


Securities and Exchange 


SIMPSON THACHER & BARTLETT 
atcorney for defendants, 
Brokaw Schaenen Clancy & Co. 


One Battery Park Plaza 
New York, Mew York 10904 


Hoitsma and Mac Cullum 


One Chase Manhattan Plaza 
10005 


CADWALADER, WICKERSHAM 


One Wall Street 
New York, New York 


| 
| 
| Dated: July 17, 1973 
| 
\ 


Asset Management Co. and Campbell 


| 
| 
| | 
: | 
Faulkner, Dawkins & Sullivcn, | 
\ i 
. | New York, New York | 
| 
| | 
| 
10005 | 
| 


Commission 
500 North Capitol Street, N.W. 
20649 


TAFT 
attorneys for defendants Camphell 


0021 
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UNITED 


SOUTHERN RICT OF NEW 
SECURITIES AND EXCHANGE 
COMMISSION, 
Plaintiff, 73 Civ. 2458 R.J.W. 
-against- ANSWER OF 
DEFENDANT 
BAUSCH & LOMB, INC., et al. : DANIEL G. SCHUMAN 


Defendants. 


on eran EEE NEnnEEEEEE EERE 


Defendant DANIEL G. SCHUMAN, (hereinafter, "Schuman") for | 


his answer to the Complaint: 

1. With respect to the allegations of paragraph 1 
of the Compiaint denies that he or defendant Bausch « Lomb 
Incorporated (hereinafter, "Bausch & Lomb") have engaged, are 
engaged or are about to engage in acts or practices which 
constitute or will constitute a violation of the Securities 
Exchange Act of 1934, 15 U.S.C. Sections 78a-78jj3, (hereinafter, 
"Exchange Act") or Rule 10b-5, 17 CFR 240 10b—-5 (hereinafter 
"Rule 10b-5") promulgated thereunder, and except as so denied, 
denies knowledge or information sufficient to form a belief as to 
the truth of the allegations of paragraph 1 of the Complaint. 

2, With respect to the allegaticns of paragraph 2 
of the Complaint, admits that plaintiff purports to bring 
| its action pursuant to Section 2l(e) of the Exchange Act 
for the relief requested but denies that the prerequisites 
set forth in such statut. have been met. 

3. Denies the allegations of paragraph 2 of the 
Complaint insofar as such allegations relate to him or 
defendant Bausch & Lomb and except as so denied, denies knowledge | 
or information sufficient to form a belief as to the truth 


of such allegations. 


_ 0023 


eunenaceracinnins itt 


| 4. With respect to the allegations of paragraph 


| Pursuant to the designated statute but denies that the 

{ 

| prerequisites for jurisdiction set forth in such statute have 
been met. 


5. Witn respect to paragraph 5 of the Complaint 


i 
{ 
| 
| 
i 
} 
| 
| of the Complaint admits that plaintiff asserts jurisdiction 
denies that he engaged in any of the acts or practices | 


| 
| 
; described in the Complaint except as specifically admitted 
| 
| 


herein and alleges that the Complaint does not allege any 


act by him within the Southern District of New York. 


6. With respect to paragraph 6 of the Complaint 


pursuant to authority granted to it by Section 10 (b) of 


the Exchange Act. 
| 7. Admits the allegations of paragraph 7 of the 


Complaint except that he denies knowledge or information 


| sufficient to form a belief as to the truth of the allegations 


that the investment community anticipated substantially 


admits that the plaintiff prescribed Rule 10b-5 purportediy j 
alleges that the F.D.A. approval to market a soft contact | 

| 

| 

| 


llens in the United States was received on March 18, 1971, 


| increased earnings for 1972 and beyond or any reasons therefore; 
| ap 
ow in April-1971; alleges upon information and beliers that another 
ere received F.D.A. approval to market a soft contact 

liens for therapeutic purposes in July 1973; and admits upon 


information and belief that Bausch & Lomb's common stock is 


traded on the Pacific Coast Stock Exchange. 


| 8. Aamits the allegations of paragraph 8 of the 
‘emedeumens except denies that Bausch & Lomb has any corporate 
} 

lofficer entitled Chief Operating Officer. 

| 


! 

1 

| 

{ 

| 

| 

a | 
9. Denies knowledge or information sufficient to | 

i 

form a belief as to the truth of any of the allegations | 


{ 

i } 0 nh ,h f s a , = ~ a = 
jiof paragraphs 9, 10, 12, 13, 38, 15. 36, anc 17 of the Complaint. 
| 


. 


i} 


} 


} 

| 

j 

t 

| 10. Denies knowledge or information sufficient to 
i 

|\form a belief as to the truth of the allegations of paragraph 


| ll of the Complaint, except admits that defendant Mac Callum 


is a securities analyst with Defendant Faulkner, Dawkins and 


Sullivan. 


li. With respect to the allegations of paragraph 
18 of the Complaint repeats, realleges and incorporates by 


: 
| 
| 


reference paragraphs 1 through 10 of this Answer. 


| 
12. Denies the allegations of paragraph 19 of the 


Complaint insofar as such allegations relate to him or defendant 


Bausch & Lomb and except af so denied, denies knowledge or infor- 
mation sufficient to form a pelief as to the truth of the alie- 
gations of paragraph 19 of the Complaint. 

13. Denies the allegations of paragraph 20 of the 
Complaint except that he admits that on January 26, 1972 Bausch & 


Lomb issued a press release which in part reported that its 1971 


earnings were $2.70 per share including an extraordinary credit 
of 17 cents per share from the revaluation of foreign currencies; 
that he was interviewed by a reporter from the Wall Street 
| Journal on January 18, 1972; and that on January 19, 1972 
the Wall Street Journal published an article purporting 
Il to report on that interview and other matters, but specifically 
| denies that the article accurately reported the interview, 
| that paragraph 20 of the Complaint accurately summarizes 
| the articie, and that he made any comparisons between earnings 
ae the fourth quarter of 1971 and estimated earnings for the 
pt quarter 1972. 


14. Denies the allegations of paragraph 21 of the 


a copy of which is annexed to this answer as Exhibit A, on 


March 1, 1972, and admits that shipments of its soft contact 


iy 


* 
id 


lenses resumed on March 10, 1973. 


| 

| Complaint except admits that Bausch & Lomb issued a press release, | 
‘ 

| 

| 


Nites. 


Pie) ee 
(G25 


{ 
j 
| 
i 
| 
| } 
15. Denies the allegations of paragraph 22 of the 


Complaint except admits that he returned from a three-week 


| 


| vacation on or about March 13, 1972. 
| 16. Denies the allegations of paragraph 23 of the 


Complaint. 


| 17. Denies knowledge or information sufficient to form 


kg belief as to the truth of the allegations of paragraphs 24, 


25, 26, 28, and 29 of the Complaint except repeats and realleges 
paragraphs 15 and 16 of this Answer. 


| 
| 
oe 18. Denies the allegations of paragraph 27 of the 


| Comp2aint except admits that at or about 2:30 p.m. on March 
16, 1972 he conveyed to defendant Mac Callum an earnings «stimate 
of $.65 to $.75 per share for the first quarter 1972. 

19. Denies the allegations of paragraph 30 of the 
complaint except that he admits that trading in Bausch & Lomb 
stock did not open on the New York State Exchange on March 17, 
1972; that he had a telephone conversation with a columnist 
of the Wall Street Journal on March 16, 1972; that the 
first quoted paragraph appeared as part of a paragraph in 
the "Abreast of the Market" column in the Wall Street Journal 
on March 17, 1972 but denies that the quoted paragraph is true 

ler accurately reflects the conversation with the columnist 

| on March 16, 1972; and that Bausch & Lomb issued a press release 
| on March 17, 1972 containing the information set forth in the 
eee quoted paragraph in paragraph 30 of the Complaint. 

20. Admits upon information and belief the allegations 
of paragraph 32 of the Complaint except that he alleges upon in- 
| formation and belief that the volume on Merch 15, 1972 was 46,800 
| snares rather than 46,300 shares as set forth in the Complaint; 

|| denies knowledge or information sufficient to form a belief 


jas to the truth of the allegation that on Merch 16 it was the 
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land denies 


| 


but 


|York Stock 


any claim against Bausch & Lomb or Schuman resulting from 


admits 


Exchange 
E 


21. The Complaint fails to state any claim against 
Bausch & Lomb or Schuman upon which relief may be granted 
SECOND DEFENSE 
22. To the extent that plaintiff seeks to assert 


per- 
sonal conversations between Schuman and securities analysts, such 
interviews did not involve, directly or indirectly, the use 
of any means or instrumentality of interstate commerce or of 
the mails, or of any facility of any national securities 
exchange and the Court therefore lacks jurisdiction of any 


such claims. 
THIRD DEFENSE 


23. The plaintiff commenced its investigation of 


the claims set forth in the Complaint on or about Mare 
1972 and had complete notice of the acts of defendants Schuman 


and Bausch & Lomb no later than April, 1972. 


24. The plaintiff failed to file its Complaint until 
June 4, 1973. 
25. Plaintiff was guilty of laches and is barred from 


obtaining the relief requested in the Complaint against Bausch 


Lomb or Schuman. 
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i} FOURTH DEFENSE | 


26. The interviews of Schuman on pehalf ¢f Bausch & Lomb 


|by the defendant securities analysts, upon which the Complaint 


‘ 
in accordance with the directives and policies of the 
i Securities and Exchange Commission and the New York Stock 


|Exchange as set out in Securities Act Release No. 5180 of 


4s based, were conducted in good faith compliance with and 
| 
j 


| 
| the Securities and Exchange Commission and the New York 
| Stock Exchange Company Manual at page A-20 rr‘ch policies 
| require that companies maintain an "open door" policy 

towards securities analysts and others who have 2a legitimate 


interest in the company's affairs. 
FIFTH DEFENSE 


27. To the extent that Rule 10b-5 can be or is inter- i 
preted to prohibit the alleged conduct of defendants Bausch & 
Lomb and Schuman such rule is an improper and unconstitutional 
delegation of the legislative power vested by the Constitution of 
the United States exclusively in the Congress of the United States.! 

SIXTH DEFENSE 
28. To the extent that Section 10(b) of the Exchenge 


! 


| act and Rule 10b-5 can be or are interpreted to prohibit the 
| 
alleged conduct of defendants Bausct Lomb and Schuman, such 


statute and rule are so vague, unclear and ambiguous as to make 
it impcssible for a person attempting in good faith to conform 
his conduct thereto to do so and accordingly such Complaint in 
this action seeks to deprive the defendants Bausch & Lomb and 


Schuman of life, liberty or property without due process of 


law in violation of the Fifth Amendment to the Constitution of 


\the United States 


SEVENTH DEFENSE 


29. To the extent that Rule 10b-5 can be or is 
interpreted to prohibit the alleged conduct of Bausch & Lomb 
and Schuman, that rule exceeds the authority delegated to 
the plaintiff by Section 10(b) of the Exchange Act and is 
arbitrary and capricious and accordingly plaintiff's complaint 


seeks to deprive defendants Bausch & Lomb and Schuman of 


Oo OoeoO’-’,ee 


life, liberty or property without due process of law in 


rs 


violation of the Fiftn Amendment to the Constitution o 


the United States. 


EIGHTH DEFENSE 


30. The plaintiff has not alleged any facts to 
indicate that defendants Bausch & Lomb or Schuman engaged 
or are about to engage in any act or prectice which constitutes 


or will constitute 4 violation of the provisions of the 


Exchange Act or of any rule or regulation thereunder, as 


required by Section 2i(e) of the Exchange Act for the 


commencement of an action for an injunction by the plaintiff. 


WHEREFORE, defendant Schuman prays judgment be 


entered dismissing the Complaint against him and for such further 


relief as is proper. 


Dated: July 17, 1973 
Rochester, New York 


NIXON, HARGRAVE, DEVANS & DOYLE 
Lincoln First Tower 

Rochester, New York 14603 
(716) 546-8000 


TOWNLEY, UPDIKE, CARTER & RODGERS 
Ronald S. Daniels, Esq. of counsel 
Attorney designated pursuant 

| General Rule } for service of papers 
220 East 42nd Street 

| 

| 


New York, New York 10017 


| 
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D. G. Schuman : 4 ®. 0029 


. 
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Bausch & Lomb stated today that it has made a 
change in the method for sealing the shipping vials for its 
Soflens contact lenses. The ghtwoden vial is a small glass 
vial ecnteinisg the lens in saline solution. The change 
consisted of discontinuing the ‘use of a teflon washer under 
the rubber stopper for the vial which cuange is being made 
with FDA appsoval. Tne Compeny had fund that the use of 
..the teflon crater obcneionat ly prevented a good seal of the 


vial with the result that it might leck. ‘The removal of the 


washer from all shipping vials, and the necessary re-autoclavins 


and sterility testing of the resealed vials, hes taken several 
days to complete during which shipments. were temporarily neld 


up. Shipments are scheduled to begin again tomorrow. Soflens 


: eontact lens practitioners have “been asked to remove the teflon 


washer from the shipping vials in their possession. Producticr 


of Soflens contact lenses was not 4nterrupted by this chenge 


and has proceeded on schedule, 
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CERTIFICATE OF SERVICE 


I, JOHN STUART SMITH one of the attorneys for defendant 
Daniel G. Schuman, do hereby certify that the foregoing 


answer was served upon the following attcv-neys on duly 17, 2973; 


by mailing copies of the same in properiy stamped envelopes 


addressed to each of the attorneys at the addresses set forth 


WILLIAM D. MORAN, ESQ. 
attorney for plaintiff 
Security and Exchange Commission 
26 Federal Plaza 
New York, New York 10907 


STALEY SPORKIN, Esq. et al. 
attorneys for plaintiff 
Securities and Exchange Commission 
500 Nerth Capitol Street, N.W. 
Washington, D. C. «C649 


SIMPSON THACHER & BARTLETT 
attorney for defendants, 
Brokaw Schaenen Clancy & Co., 
Wein and Clancy 

One Battery Park Plaza 

New York, New York 10004 


WILLKIE FARR & GALLAGHER 
attorneys for defendants 
Faulkner, Dawkins & Sullivan, 
Hoitsma and Mac Cullum 

One Chase Manhattan Plaza 

New York, New York 10005 


CADWALADER, WICKERSHAM & TAFT 
attorneys for defendants Campbell 
Asset Management Co. and Campbel.. 

One Wali Street 

New York, Now York 10005 


Dated: July 17, 1973 


JOHN STUART SMITH 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Et 


SECURITIES AND EXCHANGE COMMISSION 
Plaintiff, 73 Cir. 2458 
(RIW) 


° 
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BAUSCH AND LOMB, INC., et al. 


Defendants. 
oe 


Hi RESPONSE OF DEFENDANTS BAUSCH & LOMB INCORPORATED 


AND DANIEL G. SCHUMAN TO PLAINTIFFS REQUEST FOR 
ADMISSION OF FACTS. 


Defendants Bausch & Lomb Incorporated (hereinafter 
"Bausch & Lomb") and Daniel G. Schuman (hereinafter "Schuman") 
(Bausch & Lomb and Schuman collectively are referred to as 
"responding defendants") make the following response to 
a plaintiff's Requests for Admission of Facts. 
In each instance in which responding defendants state 
that they can neither admit nor deny a specific request because | | 
cf a lack of knowledge or information sufficient to do so, { 
responding defendants have made reasonable inquiry and the infor- 
mation known or readily available to them is insufficient to 
l enable them to either admit or deny such request. Flaintiff has 


by letter offered to permit inspection of the transcripts of the 


> 
— 


(eam enmees seven: 


testimony of certain witnesses who gave testimony during the 
course of a private investigation conducted by plaintiff. 
Counsel for responding defendants were not permitted to parti- 


cipate in the taking of the testimony of any witnesses not 


nee eenene ceeemennt entaen anne 


employed by Bausch & Lomb and were not permitted to submit 
| : 


questions or cross examine such witnesses. Accordingly, in | 
instances 4n which the responding defendants have stated that 


they lack knowledge or information sufficient to admit or deny a 


| 


| 


specific request, an inspection of the transcripts can not 


provide sufficient information, nor can the responding defendants 
be bound by such testimony. 

Pursuant to Rule 36 of the Federal Rules of Civil 
Procedure, the following admissions are made for the purposes of 


the above captioned pending action only. 


Request No. 1. Defendant BOL was incorporated under the laws of 
New York and has its principal place of business at Rochester, 
New York. 
Response: Admitted. 
Reauest No. 2. The common stock of BOL was traded on the New 
York Stock Exchange and the Pactfic Coast Stock Exchange during 
the menth of March 1972. : 
Response: Admitted, put responding defendants deny that on 
March 16, 1972 Schuman knew that Bausch & Lomb common stock 
was traded on the Pacific Coast Stock Exchange, 
Request’ No. 3. BOL ts primarily engaged tn the manufacture of 
ophthalmic and scientific instrument systems, 

\ Response: Denied, but admitted that Bausch & Lomb is. 
primarily engaged tn the development, menufacture and sale 
of ophthalmic products, scientific instruments and consumer 
products. - 

Reauest No. 4. Defendant Schuman is Chairman of the Board of 
Directors, and a director of BOL. 

“Response: Admitted, 

Request No. 5. Defendant Schuman ts and has been primarily 
responsible for the polictes and direction of BOL, as well as 
dtatson with the securities industry, since May, 1971. 


- Response: Denied, 


ae. 


ae 
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necusst No. 6. Defendant FDS was a partnership, had its place of 
business at One New York Plaza, New York City, and was a 
registered proker-dealer on March 16, 1972. 

Response: Admitted upon information and belief. 
Request No. 7: FDS was a member of the National Association of 
Securities Dealers and the New York and American Stock Exchanges 
on March i6, 1972. 

Response: Admitted upon information and belief. 
Reauest No. 8. Defendant FDS, Inc. is the successor corporation 
of the FDS partnership. 


Response: Aamitted upon information and belief. 


Request No, 9. FDS, was incorporated on June 1, 1972, conducts 


Leceipgicn cease or 


the same business as its predecessor did, and has associated with 
it essentially che sane personnel that were associated with sta 
predecessor FDS. 
© :  Resporise: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or tnformation to admit 


er deny. Co 


ie a 
Reauest Wo. 10. Defendant MacCallum, who resides at o4 &, Linden 
Avenue, Englewood, New Jersey, was 4 partner and seniop securi-= 
ties analyst of FDS on March 16, 1972. 


’ Response: Admitted upon information and belief, except that 


| responding defendants lack sufficient knowledge or 
anformatzon as to defendant MacCallum's present residence to 


either admit or deny that portion of this request. | 


— 


Request No. 11, MacCallum ks now a viceepresident and a stocknr 

holder of PDS, Inc, | 
Response: Admitted upon information and beltef. 

Request No, 12. One of MacCallum's fields of specialization as & 


securities analyst was and ts ophthalmology and on March 16, 1972 


he was the FDS analyst responsibdie for BOL, 
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Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request No. 13. Defendant Hoitsma, who resides at 211 Central 
Park West, New York, New York, wes a general partner of FDS in 
charge of the Trading Department on kerch 16, 1972. 
Response: Admitted upon inforre. ton and belief. 
Reauest No. 14. Currently Hoitems is an executive vice 
president, director and stockholder of FDS, Inc. 
Response: Admitted upon information and belief. 
Reauest No. 15. Defendant Hoitsms had discretionary power over 
13 securities accounts, all cf wiich were owned by his relatives, 
which accounts, together with his own account, held approximately 
2,320 shares of BOL at the opening of trading on the New York 
Stock Exchange on March 16, 1972. 
Response: Neither admitted nor denied because responding 
defendants lack sufficicst knowledge or information to admit 
or deny. 
Request No. 16. Defendant Campbell resides at 17 Bramble Lane, 
Riverside, Connecticut, aud has been the sole proprietor of 
defendant Campbell Company since its formation. 
Response: Admitted ipon information and belief. 


Request No. TE CAIN) a sap Bo bg to January 1970 Campbell was employed by 


pee aah 
defendant FDS as an institutional salesman. 


Response: Admitted upon information and belief. 
Request No. 18. Defendant Campbell Company is an unregistered 
investment management company with its principal place of husi- 
ness at eae Park Avenue, New York City, Nev, York and was formeu 


on or abput Janmary, 1970. 


Response: Admitted upon information and belisf. 


“ae 


Request No. 19. _On March 16, 1972, Campbell Company had five 
securities clients whose assets approximated over $10 million. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to arnit 
or deny. 
Request No. 20. At the opening of trading on the New York Stock 
Exchange on March 16, 1972 only one of the investment accounts of 
the defendant Campbell Company had shares of BOL common stock in 
its portfolio and that account held 3,000 shares. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. . 
Request No. 21. Defendant Brokaw, a partnership, ts 4 registered | 
investment adviser with its principal place of business at 39 
Wall Street, New York, New York, 
Response: Admitted upon tnformation and belief, 
Request No. 22. On March 16, 1972 defendant Brokaw's investment 
adyisory accounts held 72,000 shares of BOL common stock. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or tnformation to admit 
or deny. o 
Request No. 23. On March 16, 1972 defendant Brokaw had discre- 
thonary authority to trade e-ourities for all of its investment 
advisory arcdunts, 
Response: Neither admitted nor denied because responasug 
defendants lack sufficient knowledge cr information to admit 


ar deny’. 


Request’ No, 24. Defendant Wren, who resides at 67 East 63rd 


Street, New York, Mew York, hae been a general partner of Brokaw 


from 1968 to the present, : 


_ 


3 i x : 6d % ‘\ 
ial otal a8 het I EE OBE WO eS tn 8 la ls ; 
, ‘ (intima minis sliiepaceneninimiatstti 


Biron linhy 


| 


i anise 


r 


o 


—" 


wy, 


Aine a! 
hy Nr . ee ae AA FLA NON KE Ne TORN VES ta 


’ sR RSTO RAR AE AR ARR PORE RAE RE SO A IRSA MANS. 
? -y rs PR 


-6- 


Response’ Admitted upon information and belief, except that 
responding defendants lack sufficient knowledge or infor=- 
mation as to defendant Wients present residence to admit or 
deny that portion of this request. 
Request No. 25. Defen“ant Clancy, who resides at 40 Huron Drive, 
Chatam Township, New Jersey, has been a general partner of Brokaw 
from 1962 to the present. 
Response: Admitted upon tnformation and belief. 
Request No. 26. At the opening of trading on the New York Stock 
Exchange on March 16, 1972, Brokaw's investment advisory clients 
held 72,000 shares of BOL common stock. 
Response: Neither admitted nor denied because responding 


defendants ieck sufii.ient knowledge or informaticn to admit 


or deny. 


Hlequest: No. . Defendant BOL ts one of the nation's leading 
manufacturers tn the optical field. 

‘Response: Admitted, | 

Request _No. 28, BOL acquired a license to distribute a soft 
eontact lens from National Patent Development Co, in 1966 and 
recetyed approval. tn March, 1971 from the United States Food and 
Drug Adminis*ration C'FDA") to market this soft contact lens in 
the United States under the trade name SQFLENS, 

- Response! Denied, but admitted that tn 1966 Bausch & Lomb 
acquired a patent license from National Patent Development 
Corp, relating to 4 hydrophiike contact lens and that in 
March, 1971 Bausch & Lombts new drug application for its 
hydrophilic contact lens was approyed by the United States 
Pood and Drug Administration, 

Request No, 29, Until July é, 4973 defendant BOL was and had 
heen the only company to recetye approval from the FDA to market 


n soft contact lens. 


aa 


Response: Denied, except admitted that until July 1973 
Bausch & Lomb was the enly company which had received 
approval of a new drug application for a hydrophilic contact 
lens. . 
Request No. 30. Soft contest lenses provide certain advantages 
as compared to conventional hard contact lenses such as increased 
comfort tn wearing and greater ease tn fitting, 
Response: Admitted. 
Request No. 32. On January 19, 1972, the Walt Street Journal 
published an article entitled "Bausch & Lomb Estimates '71 Net 
Soared Higher Than Anticipated Due to Soft Lens" wherein the 
results of an interview with defendant Schuman were reported 
during which interview Schuman estimated that defendant BOL's 


earnings per share had risen to $1.02 for the fourth quarter of 


Ge 1971 as compere with $,35 for the fourth quarter of 1270s 


Re esponse: Denied except admitted that on January 19, 1972 
an article so entitled was published in at Least one edition 
of the Wall Street Journal. 
Request ‘No ee Exhibit A annexed hereto ts & true and complete 
copy of the article published in the Wall Street Journal on 
January 19, 1972 regarding the anterview with, defendant Schuman . 
described in Paracraph 31 above. 
Response: Admitted that Exhibit A ts 4 true-and complete 
copy of an article published in at least one edition of the 
Wall Street Journal on January 19, 1972 but the responding 
defendants deny that the article accurately reports or 
wintes the interview with Schuman, 
Request No. 33- BOL's earnings per share of common stock by 
quarter for the first nine months of 1971 were as follows; 
Ast quarter $.27 
end quarter ~ 245 


3rd quarter 62 
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Response: Admitted. 
Recuest No. 34. The increase in fourth quarter earnings from 
$.35 to $1.02, referred to in Paragraph 31 above was the result 
of sales of SOFLFNS. 
Response: Admitted chat the increase in Bausch & Lomb's 
fourth quarter earnings from 1971 to 1972 was primarily the \ 
result of sales of Soflens contact lenses. 
Request No 35. During the interview described in Paragraph 31 
above defendant Schuman predicted that for the first quarter of 
1972, ending March 24, earnings would be pretvy good when 
compared with earnings for the fourth quarter of 1971 and that 
the earnings of SOFLENS in 1972 should be very substantial. 
Response: Denied. 
Request No 36. On January 26, 1972 BOL publicly announced 
earnings of $2.70 per share for the fiscal year ended 
December 31, 1971 as compared to $1.7] per share for 1970. BOL 
had previously publicly announced earnings of $1.33 for the first 
three quarters of fiscal 1971. 
Response: Admitted, except that reference is made to the 
complete text of a press release issued by Bausch & Lomb on 
January 26, 1972, the Bausch & Lomb Quarterly Report to ' 
Shareholders for the first nine months of 1971 dated October 
29, 1971 and a press release issued by Bausch & Lomb on 
October 19, 197: for the complete contents thereof. 
Requese No 37. On February 15, 1972 BOL revised its earnings | 
estimate for the first quarter ending March 24, 1972 from $1.04 
per share down to $.95 per share. 
Response: Denied but admitted that on or about February 15, 
1972 Bausch & Lomb's controller prepared an internal 
forecast of Bausch & Lomb's earnings for the first quarter 


of 1972 of $.95 per share, that Bausch & Lomb's internal 
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budget for 1972 prepared in January and Fetruary of 1972 
budgeted earnings for the first quarter at $1.00 per share, 
and that prior to that Bausch & Lomb's controller had 

| preliminarily forecasted a budget of first quarter earnings | 


Request No, 38. Subsequent to the announcement on January 26, 
1972 referred to in Paragraph 36 above BOL made no public release 
of corporate information from January 26 through February 29,5 


of $1.04 per-share. ; 


1972, 


Response: Denied, 
Request No 39. At about 9:35 AeM. on March 1, 1972, BOL tssued & 
public release stating that it had encountered problems with 


contamination in the vials used for shipping ite SOFLENS, causing a 
4t to hold up shipments for a few days and stating that shipments ~ 


would ‘esume on March 2, 1972, i 


a Resp conse: Admitted that on March 1, 1972 Bausch & Lom 

4ssued a press release, 4 copy of which has been previously: | 
furnished to plaintiff, but responding defendants Geny that 4 
Request No, 39 accurately sets forth the contents of that | 
press release. 

Request No. 40, Exhibit B annexed hereto ts a true and cunplete | 

copy of the press release tssued by defendant BOL on March 1, 

1972. . | 
Response: Admitted, 


Request No. 41. Exhibit C annexed hereto is a true and complete : 
copy of the Dow Jones Broac Tape Report publishing the release 
referred to in Paragraphs 39 and 4O above, | 
Response: Admitted that Exhioit C és a true copy of a Dow 
Jones tape report and reference its made to that Exhihit for 


ats contents, 
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Request No. h2. , February 22, 1972; defendant MacCallum 
prepared an FDS research report (including certain hendwritten 
notations appearing thereon) on defendant BOL and by letter dated 
February 25, 1972 sent said report to BOL for review and comment. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient information to admit or deny, 
except admitted that on February 28, 1972 Jack D. Harby, 
President of Bausch & Lomb received a letter addressed to 
him dated February 25, 1972 and signed by David H. MacCallum 
which letter enclosed a document xcadca "F,D.S, draft and 
dated February 22, 1972, which draft contained the 
typewritten signature of David H. MacCallum but responding 
defendants deny that defendant Schuman was aware of such 
letter or draft on or before March 16, 1972. 
Request No 43. On March 2, 1S72; defendant MacCallum prepared an 
FDS research report that recommended the purchase of BOL common 
stock. 
Response: Neither admitted nor de..ca because responding 
defendants lacx sufficient knowledge ar information to admit 
or deny. 


Reauest No 44. Exhibits D and E annexed hereto are true copies 


of the documents previousiy referred to tn Paragraphs 42 and 43 


above, respectively. : 


a ee 
Response: Denied with respect to Exhibit D inasmuch as 


Exhibit D contains certain hand written notes not appearing 
upon the document referred to in response to Request No, 42, 
With respect to Exhibit E admitted upon tnformation ard 
pelief that the Exhibit ts a true and complete copy of an 
original document, 
Request No. 45. During the week of March 6, 1972 Clancy called 
Schuman's secretary and scheduled an appointment for an interview 


with Schuman at 9:00 A.M, March 14, 1972. 


Se 


Response: Admitted. 


Reauest No. 46. On March 13, 1972, the appointment discussed in 


Paragraph 45 above was changed to 3:30 P.M. on March 15, 1972. 


Response: Admitted. 


Request No. 47, At approximately 3:30 P.M. March 15, 1972 Wien 


and Clancy interviewed Schuman in Schuman's office in Rochester, 


New York. 


Response: Admitted, except that responding defendants state 

that the interview commenced between 3:30 p.m. and 4:00 p.m. 
Request No. 48. During the interview discussed in Paragraph 47 
above Schuman conveyed to Wien and Clancy the following 


4nformation (each subparagraph to be treated as a separate 


request): 


Response: 
whether or not Schuman made, in words or substance, the 


Responding defendants read this request as asking 


following statements, ard respond to each of the sub-parts 


accordingly. 


a) that an earnings estimate of $5.00 per share 
j 


of BOL common stock for 1972 then being used 
by an investment analyst was "bullish" and 
that Schuman would encourage said analyst to 
be more conservative; 
Response: Denied. ~~ 
b) that an earnings estimate of $3.00 per share of 
BOL common stock for 1972 was too low; 
Response: Denied. 
c) that BOL was late in introducing the aphakic 
lens and that the aphakic lens would not be 


4ntroduced until the late spring of 1972: . 


Response: Denied. 
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ad) that production and shipment of the SOFLENS had 


ceased for a period of time; 


Response: Denied. 


e) that BOL could no longer make the statement that 


| 
SOFLENS sales were intreasing from week-to-week; | | 


Response: Denied. 
f) that BOL was revising downward its internal 


estimates of earnings; 
Response: Denied. 


v 


g) that: tie SOPLENS mini-kit, consisting of 38 lenses 
would not be introduced until some tn the 


spring of 19723 
Denied, but admitted shat Schuman tndicated in 


Response: 
words or substance that the smaller kits containing 38 
lenses would be shipped tn the soring of 1972, 

hl that the SOFLENS sales rate was less than 1 


lens per practitioner per week, 
Response: Dented, 
Request No ‘49, The Schuman itnteryiew discussed tn Paragraph 48 


above was the first time that either Wien or Clancy learned of 


the information deseribed tn Paragraph 48 above (each sub= Slt 


paragraph of paragraph 48 to be treated as a separate request), 


Response: Neither admitted nor denied because responding 
Sac ar TRG seer 


defendants lack sufficient knowledge or anformation to admit 


or deny, except that reference ts made to the denials of the 

response to Request lid, 48, 
Request No. 50. Both Wien and Clancy were aware upon receipt of 
the information described in Paragraph 48 aboye that BOL had not 
publicly announced such information (each subparagraph of paran 
graph 48 to be treated as a separate request), 

Response: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to admit 


or deny. This response 4s not to be deemed to be an 


admission that any particular a4nformation had not been 


publicly announced or disclosed by Bausch & Lomb. 


Request No. 51. Following the mee* ng discussed in Paragrs oh 47 


and 48 above, Wien and Clancy tock a taxi to the Rochester | 
Airport and took an airplane to New York City. 
Resvonse: Admitted upon information and belief. 


Reauest No. 52. During the trip to New York City described in 


Paragraph 51 above Wien and Clancy discussed the information 
received from Schuman previously referred to in Paragrap’s 48 


above (each subparagraph of Paragraph 48 to be treated as a 


separate request) and Wien told Clancy that he was going to 


recommend the sale of the 72,000 shares of BOL which were held by 
Brokaw's investment accounts based, in part, on the loss of 


momentum in SOFLENS sales. 


Response: Neither admitted nor denied because the 
responding defendants lack sufficient knowledge or 
4nformation to admit or deny. 
Reauest No. 53. At approximately 9:05 A.M., March 16, 1972, Wien 
and Clancy attended 2 meeting at Brokaw regarding BOL. 


Neither admitted nor denied because responding 


Response: 

defendants lack sufficient knowledge or information to admit | |. 

or deny. | 
Reauest No. 54. Ail of the Brokaw partners, except for William | 
B. Brokaw, were present at the meeting described in Paragraph 53 . 
above. | a 

Response: Neither admitted nor denied because responding 

defendants lack sufficient knowledge or infermation to acxst ' “ 

| 


ov deny. 
Request No. 55. Wien addressed the meeting described in Para- 


graph 53 above and related to the attendees the information 


~ 


obtainer fecm Schuman described in Paragraph 48 above (each sub- 
paragraph of Paragraph 48 to be treated as a separate request). 
Response: Neither admitted nor denied because the 
responding defendants lack sufficient knowledge or .informa- 
tion to admit or deny, except that reference 4s mad- to the 
denials of the response to Request No, 48. 
Request No. 56. At the meeting described in Paragzarh 53 above, 
a decision was made by vote of the Brokaw partners present to 
sell all of the BOL stock held by Brokaw's investment advisory 
account . 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. t 
Reouest No. 57. The decision to sell described tn Paragraph 56 
above was basec on the tnformation conveyed to Wien and Clancy by 
Schuman previously described in Paragraph 48 azove,. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny, except that reference is made to the apadeis of the ' 
response to Request No. 48. 
Recuest No. 58. 4% about 9:45 A.M. on March 16, 1972; Brukaw 
placed a sell order with a brokerage firm for 72,000 shares of 
BOL common stock. The sell oraer was executed at 11:21 A.M. 
March 16, 1972 at prices ranging from 133 1/4 to 129 3/4 per | 
share. 
Response: Neither admitted nor denied because responding | 
defendants lack sufficient knowledge or information to admit 


or deny. 


Reauest No. 59. At the time of the sale described in Paragraph 
58 above no disclosure was made nor caused to be made by Wien, 


Clancy or Brokaw, to any of the purchasers of the 72,000 sha“es 
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of BOL common stock, of the information described in Paragraph 48 
above. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny, except that reference is made to the denials of the 
response to Request No. 48. 
Reauest No. 60. On March 9, 1972, defendant MacCallum arranged 
through defendant Schuman's secretary, to meet with defendant 
Schuman on Thursday, Merch 16, 1972, in urder to get ah update on 
the operations of defendant BOL and to check on the effects of 
the recent adverse publicity on SOFLENS sales. 
Response: Admitted, except that responding defendants 
neither admit nor deny that portion of the request char= 


acterizing defendant MacCallum's purposes for requesting the 


meeting because responding defendants lack sufficient 


knowledge or information to admit or deny. 

Request No. 61. Defendant MacCallum's appointment with the 

management of defendant BOL, referred to in Paragraph 60 above, | 

had been widely disseminated among the salesmen and employees of 
defendant FDS and to those of its customers who were interested 

in BOL stock, 

S Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 

Reauest No, 62. On March 13, 1972 defendant Schuman returned 

from a three-week vacation. 

Response: Denied, but admitted that Schuman was in Mexico 
city on business on February 23 and 24, 1972, on vacation 
from February 25 until March 9, in Los Angeles on business 


on March 10, and returned to the office on Sunday, March 12, 


1972. 
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Reauest No. 63. On March l, 1972, defendant Schuman was informed 
by telephone by Donaid Allen, Vice President, Secretary and 
Counsel to BOL, that SOFLENS shipm 1ts had been delayed anc that 
the press release previously referred to in Paragraphs 39 and 40 
herein was going to be issued that — Defendant Schuman ap- 
proved tne issuance of the release annexed hereto @s Exhibit B. 
Response: Denied, except admitted that on March l, 1972 Don 
B. Allen, Vice President, Secretary and counsel to Bausch & 
Lomb telephoned defendant Schuman and read to him a draft of 
a press release relating to shipping viels. Allen did not 
read the final version of the press release, as contained in 
Exhibit B, to Schuman. 
Request No. 64. On the evening of March 13, 1972, defendant 
Schuman received, from defendant BOL's comptroller, a revised 
earnings estimate for the first quarter ending March 24, 1972 
which showed that BOL would earn 74 cents per share. The revised 
earnings estimate included BOL earnings for January and February, 
1972. 
Response: Denied except admitted that at approximately 6:00 
P.M. on March 13, 1972 Schuman received, from Bausch & 
Lomb's controller, @ preliminary revised internal earnings 
forecast for the first quarter ending March 24, 1972 of $.74 
per share. 
Reauest No. 65. The wevieed enenines estimates referred to in 
Paragraphs 37 and 64 above have never been released by BOL nor 
made public. 
Response: Adnitted. 
Request No. 66. On March 16, 1972, at about 9:00 A.M. defendant 
MacCallum met with defendant Schuman at defendant Schuman's 


office in Rochester, New York, to interview Schuman for the pur- 


pose of getting as current a picture as possible concerning BOL's 


NE 
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earnings, operations and financial condition, for the purpose of 
determining whether Schuman felt there should be any changes in 
the draft research report described in Paragraph 42 above, and 
for the purpose of determining the effect on BOL sales and 
earnings of negative news articles. 
Response: Admitted that on March 16, 1972 at about 9:00 
A.M. defendant MacCallum met with Schuman at Schuman's of- 
fice in Rochester, New York, to interview Schuman, but ex- 
cept as so admitted the request is neither admitted nor 
denied because the responding defendants lack sufficient 
knowledge or information to admit or deny. 
Request No. 67. During tne course of the interview referred to 
in Paragraph 66 above defendant Schuman conveyed to defendant 
MacCallum the following information (each subparagraph to be 
treated as a separate request): © 
Response: Responding defendants read this request as asking 
whether or not Schuman made, in words or substance, the 
following statements, and respond to each of the sub parts 
accordingly. 
a) that BOL would not meet its budget for 1972 
and that BOL was ir. the process or revising 
downward its budget for 1972; 
Response: Denied. : = 
b) that shipments of SOFLENS had been suspended 
for a three-week period ending March 10, 1972 
and the suspension of shipments would have an 
adverse impact on earnings for the first 


quarter of 1972; 


Response: Denied. 
c) that there was some improvement in the 
traditional business (other than the SOFLENS 
line) of BOL; 
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Response: Admitted. 

a4) that the reason for the suspension in che 
shipment of SOFLENS was that BOL had to 
sterilize the SOFLENS and wait for the re- 
sults; : 

Response: Denied. 

e) that the development o- SCFLENS had cost BOL 

3 to 4 million dollars; 
Response: Denied. 

t) that $2.00 per share was & reasonable 
earnings projection for BCL's traditional 
business (other than the SOFLENS iine) for 
19723 

Response: Denied. 

g) that BOL's Maryland factory had been a nega~- 
tive factor affecting BOL's 1971 earnings but 
that the situation with respect to thet face 
tory would improve in 1972; 

Response: Admitted. 

h) that the price for the besic SOFLENS kit, 
which consists cf 72 lenses, had been reduced 
from $2,905 to $2,600 during the winter of 
19723 


——T 
Response: Denied. 


1) that BOL was in the process of offering @ 
mini SOFLENS kit consisting of 38 lenses and 


| 


costing $1,350; 


Response: Admitted except that the price of the smaller kit 
was | $1, 387-85. 
3). that the ophthalmetron, an automatic device 
| for measuring vision, would not be sold by 


: BOI in 19723 
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' Schuman conveyed to defendant MacCallum the following information 


ee Fs 


Response: Denied. 
k) that the aphakic icns, used for persons who 
have had cataract operations, wouid not be 
marketed until the second quarter of 1972. 
Response: Denied, but admitted that Schuman indicated in 
words or substance that the aphakic lens would be shipped in 
April ox “ay 1972. 
Request No, ¢. On March 16, 1972, after the conclusion of the 
interview described in Paragraphs 66 and 67 above, defendant 


Schuman took defendant MacCallum to downtown Rochester in his 


ear. Defendant Schuman was going to a Board of Directors meeting 


of a Rochester Bank and defendant MacCallum was going to the ai = 
port to get a flight to return to his office at FDS in New York 
City. 

Response: Admitted. 
Request No. 69. During the trip to downtown Rochester defendant 


(each subparagraph to be treated as a separate request):. 
Response: Responding defendants do not believe that 
any matters relating to Piusch & Lomb were discussed 
during the trip downtown but reacing the request as 
asking whether or not Schuman made, in words or 
substance, the foilowing statements to MacCallum on the 
morning of March 16, 1972, they respond to each of the 
sub parts accordingly. 
a) MacCallum's estimate that BOL had sold 2,500 
SOFLENS kits in the last half of 1971 was a 
good ball park figure; 
Response: Denied. 
b) contrary to the prior trend of SOFLENS sales 
increasing from week-to-week since the com- 


mencement of SOFLENS sales in March 1971, 
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SOFLENS sales in March 1971, SOFLENS sales’ 
had flattened out in the past few weeks; 
Response: Denied. 
¢) SOFLENS kit sales would be down quite @ bit 
. for the first quarter of 1972; | 
Response: Denied, but admitted that Schuman indicated, in 
words or substance, that because the introduction of Soflens 
soft contact lenses had been substantially completed in 
November 1971 the effect of pipe line filling of kits would 
pe less in the first quarter 1972. 
a) half of the SOFLENS kit shipments in the 


first quarter of 1972 reflected shipments 


against orders placed in 1971; 
Response: Denied. 
e) National Patent Development Company, the 
ts corporation which licensed BOL to market | 
é . & 80FLENS and which had an agreement with BOL 
to share tn SOPLENS earnings in excess of \ 


' 


. BOL's development costs for SOFLENS would not 


receive any payments during the first quarter 


of 1972, 
Response: Denied, 


Heouest No. 70. The Schuman interview was the first time that 
MacCallum learned of the information described in Paragraphs 67 


and 69 above (each subparagraph of Paragraphs 67 and 69 to be 


treated as a separate request 1, 
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Resvonse: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to 

either admit or deny, except that reference is made to the 

denials of the responses to ~equests numbered 67 and 69. 
Request No. 71. Prior to March 16, 1972, no public announcement 


had been made by BOL concerning any of tne information described 


in Paragraphe 67 and 69 above (each subparagraph of Paragraphs 67 


and 69 to be treated as a separate request). 
Response relating to the sub-parts of Reauest No. 67: 

(a) Not applicable, 

(bd) Not applicable. 

(c) Admitted. 

(d) Not applicable. 

(e) Not applicable. 

(f) Not applicable. 
is a (g) Denied. 
r (h) Not applicable. 

(4) Denied. 
r (j) Not applicable. 
; (kx) Denied. 
Response relating to the sub-parts of Request No, 69: 
j (a) Not applicable. 
(b) Not applicable. “ 

(ec) Denied. 

(a) Not applicable. 

(e) Not applicable. 

Reauest No. e MacCallum was aware upon the receipt of the 


information described in Paragraphs 67 and 69 above tnat BOL hed 


not publicly announced such information (each subparagraph of 


ne] Paragraphs 67 and 69 to be trea_ed as a separate request). 
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a Pesvonse: Neither admitted nor denied because responding 


defendants lack su.ficient knowledge er information to admit 


or deny, except that reference is made to the denials in 


response to requests numbered 67, 69 and 71. 


Request No. 73.. On March 16, 1972, immediately upon leaving 


defendant Schuman's presence in downtown Rochester, defendant 


MacCallum went to a street telephone booth and placed a long 


‘, distance eall to defendant Hoitsma at FDS in New York City. 


Response: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to admit 


or deny. 


' Request No. 74. Def ndant MacCallum placed the telephone call 


- peferred to in Paragraph 73 above to alert FDS to the information 


obtained during the Schuman interview and to advise FDS that he 


had changed his BOL earnings estimates for the first quarter of 


1972 and the year 1972 basea on information obtained during the 


Schuman interview. 


Resvonse: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to admit 


or deny. 


Request No. 75- Defendant MacCallum stated the follow‘ng to 


Hoitsma during the long distance telephone call referred to in 


Paragraph 73 (each subparagraph tc be treated as a separate re- 


quest): 


a) 


b) 


that MacCallum had just left aefendant 


Schuman; 


that MacCallum was reducing his previous BOL 
first quarter earnings estimate range of 80 
to 90 cents per share to 60 to 70 cents per 


share due to information he had received from 


Schumar. reszaréing reduced SOFLENS kit sales; 
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ce) that MacCallum had reduced his estimate of 
BOL's 1972 earnings to $4.00 per share from 


$6.00 per share; 


d) that BOL could no longer make the statement 
that SOFLENS sales are going up on a week-to- 


week basis; 


e) that SOFLENS kit sales had declined from the 


fourth quarter of 1971; 


f) that MacCallum had to withdraw his BOL buy 
recommendation based on the information he 


had received from defendant Schuman; 


g) that defendant Hoitsma should get in touch 
with FDS's institutional holders of BOL stock 
and advise them of the withdrawal of EOL buy 


recommendation; and 


h) that MacCallum was returning to New York City 


immediately and he would address an FDS sales 
meeting on BOL at about 2:30 P.M. on March 
16, 1972. 


Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request No. 76. On the morning of March 16, 1972, immediately 
after speaking telephonically with defendant MacCallum, defendant 


— 


Hoitsta shouted cut to FDS's securities salesmen in the FDS 


trading room that defendant MacCallum had just called and had 


reduced his earnings estimate for defendant BOL's first quarter 


_ 2. 


to 60 to 70 cents per share, and that defendant MacCallum was no 


longer recommending the purchase of BOL common stock. 


Response: Neither admitted nor denied because reouyending 


defendants lack sufficient knowledge or informat*« “0° admit 


or deny. 


Request No. 77. Defendant Hoitsma then (on the morning of March 


16, 1972) repeated the information 
on the telephone, described in 2aragraph 75 above, 


which defendant MacCailum had 


related to him 
to a number of FDS salesmen that had congregated around him. 


Response: Neither admitted nor denied because responding 


d@efendants lack sufficient wnowledge or information to admit 


or deny. 


Request No. 78. On March 16, 1972 defendant Hoitsma specifically 


aAnstructed she FDS salesmen to communicate the information 
obtained from MacCallum described in Paragraph 75 above, to their 


clients and Hoitsma then called a number of FDS's 4nstitutional 


clients and communicated to them the MacCallum information and 


informed them of the withdrawal of the BOL buy recommendation. 


Response: 
defendants lack sufficient knowledge or information to admit 


Neither admitted nor denied becéuse responding 


or deny. 


Reauest No. 79. While in p-ssession of and based on the infor- 


mation uescribed in Paragraph 75 above defendant Hoitsma, at ap- 


proximately 11:23 A.M., placed market orders with defendant FDS 


to sell the entire position of BOL shares of common stock held in 


his account and that of 13 family accounts cover which he had dis- 
\ { 


| ecretionary authority, which accounts collectively held 2,320 


shares. 


Response: 
defendants sack sufficient knowledge or information to admit 


Neither admitted nor denied because responding 


or deny. 
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Request No. 80. The orders described in Paragraph "9 above were 

executed during the morning of March 16, 1972 at prices ranging 

from $132 per share to $129-3/4 per share. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 

Request No. 81. At the time of the sales referred to in Para- 

graph 80 above neither MacCallun, Hoitsma nor FDS disclosed nor 

caused the disclosure to the purchasers of the 2,320 shares of 

BOL common stock of any cf the information described in Para- 

graphs 67, 69 or 75. 
Response: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to admit 
os: deny. 
Reauest No. 82. At about 2:00 P.M., Aarch 16, 1972, defendant 
MacCallum arrived at his office at FIS. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or infermation to admit 
or deny. 
Request No. . Upon arriving at his office at FDS on the after- 
noon of March 16, 1972, MacCallum related the information he had 
received that morning from defendant Schuman in Rochester, pre- 
viousiy described in Paragraphs 67 and 69 above, to Dwight 
Faulkner, managing partner of FDS and told him of his recuced 
earnings estimate and the proposed FDS sales meeting on BOL. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. : 
Reaues te. 84. Shortly efter defendant MacCallum returned to 
his offir7e at FDS on the afternoon of March 16, 1972 defendant 


Schuman called MacCallum at FDS and, in substance, the following 
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conversation took place (each subparagraph to be treated as a 

separate admission): | 
Response: Admitted that Schuman called MacCallun's office, 
not expecting to find him there, put that finding that | 
MacCallum had returned, Schuman talked with him. ; 

a) Schuman said thet there were rumors in the | 
investment com uity that Schuman had given 
MacCallum an earnings estimate of 60 to 70 
cents per share for the first quarter cf 1971 
on March 16, 19723 

Response: Admitted except that the rumcred estimate 
referred to was 60 cents per share. 
b) MacCallum responded that the earnings 
estimate of 60 to 70 cents per share was 
MacCallum's own estimate; 


Response: Admittec, except that the estimate referred to : 


was 60 cents per share. 


— 


c) Schuman then said that MacCallum's 60 to 70 
cents per share first quarter earnings 
estimate was too low and that BOL's estimate 
was 70 to 80 cents per share; and 

Response: Denied, except admitted that Schuman said, in é ! 
words or substance, that 70 to 80 cents was more like it. | 
a4) MacCallum then informed Schuman that he, | 
MacCallum, had removed his recommendation to ; 
buy BOL stock based, 4n part, on his 
conversations with Schuman deseriibed in Paras 
graphs 67 and 69 above. 
Response: Denied, 
Reauest No. 85. On March 16, 1972 tmmediately after the con- 
erred to in Puragraph 84 above defendant Schuman was 
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informed by BOL's finrn *al staff that a range of 65 to 75 cents 
per share was more accurate than 70 to 80 cents per share for 
defendant BOL's first quarter earnings. 


Response: Denied, except admitted that, on March 16, 1972, 


immediately after the conversation referred to in Request eh 
No, 84, Schuman met with two of Bausch & Lomb's financial 
officers one of whom indicated that he felt more comfortable 
wits @ conseryative figure of 65 to 75 cents. 
enuees No. 86. On March 16, 1972 and nrior to the close of 
; business of the New York Stock Exchange, Schuman then called 
; defendant MacCallum subsequent to the telephone conversation 
; described in Paragraph 84 above, and informed him that BOL's 
: financial staff had changed BOL's previous earnirgs estimate of 
70 to 80 cents, to 65 to 75 cents per share. This revised 
earnings estimate took into account BOL's actual earnings for 
ee " January and February 1972. 
‘ Response: Denied, but admitted that on March 16, 1972 
4mmediately efter the conversation described in response to 
Request No. 85, Schuman telephoned MacCallum and indicated 
that he wanted to change the numbers he had previously given 
to 65 to 75 cents, ; 
Request No. 87. During the telephone conversation described in 
Paragraph 86 above, te tektadt MacCallum suggested that the com- 
pany issue a public release with respect. to the company's first 
quarter earnings because defendant MacCallum felt that the infor- 
mation he had obtained frorn Schuman that day was sufficiently 
aifferent from the general view of BOL at that time that 1% 
should pe made public. Schuman answered that he planned to speak 
with Dan Dorfman, then a columnist for the Wall Street Journal. 


Response: Denied, except admitted that Schuman indicated, 
y 


in. words or substance, that he planned to speak to Dorfman. 


Reoucst No. £8. At the time he received the second telephone 


€& call from defendant Schuman, referred to in varagraph 86 above, 
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defendant MacCallum had been talking by phone about BOL common 
stock with Sheldon Greenberg, an analyst at Investors Diversified i 


Services, Inc. ("IDS"), who covered BOL stock, and who had pre- 


viously on March 16, 1972 been informed by an FDS salesman of the 
information McCallum had received from Schuman as previously 


descrived in Paragraph 75 above. 


Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request No. 89. During the course of the phone conversation 
described in Paragraph 88 above, MacCallum indicated to Greenberg 
to hold while he spoke to Schuman from whom he, MacCallum, had 
just received an incoming call. - Schuman chen, as described in 
Ds a Paragraph 86 above, informed MacCallum of BOL's revised earnings 
estimate. 


Response: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to admit 

or deny. 
Request No. 90. MacCallum 4mmediately after concluding bee shone 
conversation with Schuman referred to in Paragraph 86 above re- 


turned to his telephone conversation with Greenberg and informed 


: him that Schuman had just told him, MacCallum, that the estimate 


me of 60 to 70 cents per share was a little low and that BOL's first 
quarter earnings would be 65 to 75 cents a share. | 
- Response: Neither admitted nor denied because responding | 
e defendants lack sufficient knowlscge or information to admit 
or ceny. 
ssi No. 91. At the time MacCallum spoke to Greenberg, on 


March 16, 1972, MacCallum knew that IDS owned shares of BOL 


common stock. 
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Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request No. 92. On March 16, 1972 defendant Campbell managed the 
unregistered investment company, defendant Campbell Company, and 
was interested in defendant BOL because 3,000 shares of BOL 
common stock were held by accounts over which he had dis- 
cretionary control. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request No. 93. During the morning of March 16, 1972, defendant 
Campbell had expressed to Robert Donner of Goldman Sachs & Co., @ 
New York City brokerage firm, an interest in purchasing 100 
shares of BOL common stock at $130 a share because Campbell was 
"bullish" on the stock. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request_No. 94. During the morning of March 16, 1972, defendant 
Campbell called defendant MacCallum to talk to him about defen- 
dant BOL and wes informed that MacCallum was in Rochester, New 
York visiting BOL. 7 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Request No. 95. On March 16, 1972, Campbell then spoke to 
defendant Hoitsma, who told him that defendant MacCallum, after 
the meeting with defendant Sshueen that morning, had removed his 
buy recommendation for defendant BOL and (each subparagraph to be 


treated as a separate request): 
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a) that MacCallum reduced his earnings estimate 


. 


for BOL's first quarter to 60 to 70-cents a 


share}; 


b) that MacCallum was returning that afternoon 


to New York City by plane from Rochester; and 


e) conveyed to defendant Campbell substantially 
all the information recited in Paragraph ie 
above. 
Response: Neither admitted nor denied pecause responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Reauest No. 96. On March 16, 1972, at about 2:00 P.M., defendant ; 
Campbell went to the offices of defendant FDS to speak to defen- 


dant MacCallum about BOL and was informed by defendant Hoitsma 


that defendant FDS would be holding a sales meeting that after- 
noon on BOL and that the meeting would be addressed by defendant 
MacCallum. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit ! 
or deny. 
Recuest No. 97. Defendant Campbell requested and was given per= 
mission by Dwight Faulkmer, an FDS partner, to attend the FDS 
sales meeting. 


Response: Neither admitted nor denied because responding 


— 


defendants lack sufficient knowledge or 4nformation to admit | 


owe: 


or deny. 


Request No. 98. At the FDS sales meeting attended by defendant 


of the New York Stock Exchange on March 16, 1972, defendant 


Campbell, which meeting commenced prior to the close of business | 


MacCallum described his interview with Schuman and related the 
anformation obtained in his earlier conversation with Schuman 


described in Paragraphs 67 and 69 above. MacCallum also stated a 
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the meeting that (each subparagraph to be treated as a separate 


request): i * 
a) Schuman had just called and corrected | 
MacCallum's earnings of 60 to 70 cents, to 65 
to 75 cents per share for the first quarter 
of 1972; 


b) he, MacCallum, estimated BOL's earnings per 
share to be $4.30 for 1972 down from his 


prior estimate of $6.00; and 


ec) the short term prospects for BOL common stock 
were not good and that the market price would 
probably go lower. 
Response: Neither admitted nor denied because responding 
ae defendants lack sufficiert knowledge or 4nformation to admit 
or deny. 
Request No. 99. Prior to the close ef business for the New York 
Stock Exchange on March 16, 1972 after defendant MacCallum | 
finished speaking at the FDS meeting on BOL and before a question 
and answer period ensued, defendant Campbell left the meeting and 
placed an order with defendant Hoitsma to sell the 3,000 shares 
of BOL common stock held by Campbell’s discretionary accounts. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge or information to admit 
or deny. 
Recuest No. 100. Campbell's BOL shares were sold at a price 


range of $129-1/4 to $126 per share on March 16, 1972 on the New 


ceepeeeeneeenaccncenenea aie etetintieeaente a 


York Stock Exchange. 


Response: Neither admitted nor denied because responding 


defendants lack sufficient knowledge or information to admit 


or deny. 


a 
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Reauest No. 101. No disclosure was made by defendants Campbell, 

Campbell Company, Hoitsma, MacCallum or FDS to the purchasers of 

defendant Campbell's stock of any of the information described in 

Paragraphs 67, 69, 75s 84 or 86. 
Response: Neither admitted nor denied because responding 
defendants lack sufficient knowledge cr information to admit 
or deny. 

Recuest No. 102. On March 16, 1972 shortly after the second 

telephone conversation with defendant MacCallum described in 

Paragraph 86 above, defendant Schuman called Dan Dorfman of the 

Wall Street Journal and conveyed to him the 65 to 75 cents 

earnings estimate for BOL's first quarter of 1972 and asked 

Dorfman to publish 4t in his news column on the next day. 
Response: Admitted, except dented that Schuman specifically 
asked Dorfman to publish #t in hts news column on the next 


day but Schuman understood that Dorfman would publish it at 


least by then if not pefore,. 
Recuest No, 103. On March 16, 1972, prior to his telephone con~ 
versation with Dan Dorfman, referred to én Paragraph 102 ahaye,s 
Schuman was told by Norm Weissman, president of Rudder and Finn, 


one of BOL's public relations firms that a proposed meeting be- 


tween Schuman and Dorfman then scheduled for Friday, March 17s . 
1972 could lead to problems and that Dorfman was not @ good 
listener. 


Response? Admitted that a conversation about such a subject 


took place on the morning of March 16, 1972, but that it ts 


believed that Weissman said that he had heard that Dorfman 
was not a good listener. 
Request No. 104, On March 16, 1972, prior to his telephone | 


conversation with Dan Dorfman, referred to in Paragraph 102 
above, Schuman believed that the Wall Street Journal had pub- 
lished unfair, unbalanced and damaging newspaper articles about 


BOL. 


Cael 
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Response: Admitted that prior to March 16, 1972 Schuman had 
held such a belief and that one of the reasons for 


originally scheduling 2 meeting with Dorfman was to correct 


Reauest No. 105. On March 16, 1972 neither defendant Schuman nor - 


defendant BOL took any steps, other than that described in Para- 


graph 102 above, to publicly disclose the information transmitted . 


to defendants Brokaw, Clancy Wien, MacCallum and FDS reviousl 
> Pe > 


described in Paragraphs 48, 67, 69, 84 or 86, : 


Reauest No. 106. On March 17, 1972 Dan Dorfman aisclosed tn the : 
; news column "Heard on the Street" in the Wall Street Journal the | 
BOL earnings estimate he received from Schuman as described in 
Paragraph 102 above. Annexed hereto as Exhibit F is a true and 


complete copy of the news article. 


Admitted that 


Exhibit F is a true and complete 


Response: 


copy of the news article 


least one edition of the Wail Street Journal on March LT 


or colwan as 


4t appeared in at 


{ 


1972, and reference is made 


to that column for its contents, ; 


but responding defendants deny that the column contains an ; 
accurate description of the events described therein. f 


07. On Friday, March 17, 1972, defendant BOL's 


stock did not open for trading on the New York Stock Exchange. 
Response: Admitted. 
Request No. 108. At approximately 2:00 P.M. on March 17, 1972, 


pursuant to the request of the New York Stock Exchange, defendant - 


BOL issued a press release attached hereto as Plaintiff's Exhibit 


G. 


Response: Denied except admitted that shortly after 2:00 { 


March 17, 1972, after discussions with 


representatives of the New York Stock Exchange, Bausch & | ps 


aan i 


Thursday, March 16 
Response: Admitted upon information and belief that on 


Monday, March 20, 1972 trading in Bausch & Lomb ccmmon stock 


on the New York Stock Exchange closed at a price of $105 and . 
( that it closed at a price of $125-1/4 on Thursday, March oN SOU: 
{ 1972. 


' Request No. 110. Annexed hereto are true and complete copies of i 


i research reports published by the firms named and disseminated on 


: 
or about the dates indicated below: i 
1 


| 
‘Exhibit H - Burnham & Co. January 5, 1972 | 
“Exhibit I - Seiden & DeCuevas January 14, 1972 | 
_, Exhibit J - Loeb, Rhoades & Co. January 18, 1972 
Pynibit K - Seiden & DeCuevas January 21, 1972 Y 
‘Exhibit L - Sanford C. Bernstein January 24, 1972 


i &-Co.,. inc. 


| 
| 
‘Exhibit M - Burnham & Co. February 23, 1972 { . 


“Exhibit N - Burnham & Co. March 1, 1972 
Exhibit 0 - Seiden & DeCuevas March 3, 1972 
Exhibit P - Smith Barney & Co. March 3, 1972 
Exhibit Q - Seiden & Decuevas March 17, 1972 
Exhibit R - Smith, Barney & Co. March 20,1972 
Exhibit S - Burnham & Co. March 22, 1972 


Response: Admitted that each of the Exhibits is a true copy 


of an original document dated as indicated. | 


Reouest No. lll. In connection with the acti 


A 


vities admitted to 
herein, use was made of the means and instrumentalities of inter- 


state commerce or of the mails or of the 


facilities of a national 
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& _ 
etivities of 


Response: Insofar as the request refers to act 


Bausch & Lomb and Schuman, it is denied. 


Dated: Rochester, New York 


February 8, 1974. 


NIXON, HARGRAVE, DEVANS & DOYLE 


for aerendants Bausch & 
Lomb Incorporated and Daniel G. 
Schuman. 


Request for Admission of 


ttorneys on Februer; 


Bausch & Lomb Incorzorated and Daniel G. Schumar 


Facts was served upon 


WI “4M >. MORAN, Esq. 
: y for Plaintiff 
Secu. 5 and Exchange Commission 
26 Fe 1 Plaza 
New Yor New York 10007 


STANLEY SPORKIN, Esq., et- al. 
Attorney for Plaintiff 
Securities and Exchange Commission 
500 North Capitol Street, N.W. 
Washington, D. C. 20649 
Attention: Neil Lang, Esq. 5 


SIMPSON THACHER & BARTLETT 
Attorney for Defendants 
Brokaw Schaenen Clancy & Co. 

One Battery Park Plaza 

New Yoru, New York 10004 


ILLKIE FARR & GALLAGHER 
sttorneys for Defendants 
Faulkne Dawkins & Sullivan 

d MacCullum 
n tan Plaz 
rk 10005 


Campbell 


One Wall Screet 
New Yorz, slew York 


Dated: February ,. 1974 
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SECURITIES AND EXCHANGE COMMISSION : | 
Plaintiff, : 73 Civil Action No. 2458 (R.J.W.) 
. 1 
v. ; ANSWERS TO FIRST SET : 
: OF INTERROGATORIES | 
BAUSCH & LOMB, INC., et al. : ADDRESSED TO PLAINTIFF 


Defendants. : 


_t 


In accordance with Rule 33 of the Federal Rules of Civil 


Procedure, plaintiff hereby submits its answers to the written 


interrogatories propounded to it by defendants Bausch & Lomb, Inc. 


(BOL) and Daniel G. Schuman (Schuman). 


PREAMBLE 
The following answers contain all information reasonably 
available to plaintiff at this time which it has been able to uncover 
e and recollect. Plaintiff reserves the right to amend said answers 
in the event of error or inadvertent mistake or omission. Where an 
answer to a specific subparagraph of an interrogatory does not appear 


herein the response thereto has been made in the text of the 


| Commission's response to the other subparagraphs of the interrogatory. 
Plaintiff has sought to supply addresses, job titles and 


| places of business where necessary. However, addresses, job titles 


and places of business of defendants and persons which are equally 
available to BOL and Schuman through public sources are not provided 


in the answers. 


Specify separately for Bausch & Lomb and for Schuman the 
factual basis for the allegation in paragraph 1 of the complaint that 
Bausch & Lomb and Schuman were, as of the date of the complaint, 
engagec or about to engage in acts and practices which constituted 
and would constitute violations of Section 10(b) and Rule 10b-5. 


' 
{ 
| 
Interrogatory No, 1 
} 
} 


3 
¢ 
Answer co Interropa wy_ho. 1 { ‘ 0068 


Schuman; as Chairman of the Board of BOL, is the chief oper- 


ating officer of EOL and his acts are the acts of the corporation.» 


The factual basis for the allegations of paragraph 1 of the complaint 


are set forth in detail beginning with paragraph 7 of the complaint. 


BOL and Schuman have denied-any wrongdoing with respect to the alle- 


gations of the complaint. Furthermore, the "open door policy" as 


described in the Fourth Defense by defendants BOL and Schuman indicates 


that said defendants will continue to engage in those acts and practices 


considered by plaintiff to be violations of Section 10(b) and Rule 10b-5. 


Interrozatory No. 2 


Specify separately for Bausch & Lomb and for Schuman the factual 
basis for the allegation in paragraph 3 of the complaint that Bausch & 
Lomb and Schuman "will, unless restrained and enjoined, continue to 
engage in the act and practices set forth in this Complaint and in acts 


and practices, of similar purport and object." 


Answer _to Interrogatory No. 2 
Plaintiff respectfully refers to its response to Interrogatory 
No. 1. In addition plaintiff asserts that despite the violations 


Schuman remains Chairman of the Board of 


BOL and that BOL is a publicly held corporation and the securities 


of BOL continue to be traded on the New York Stock Exchange. Upon the 


ent of the instant lawsuit BOL and Schuman denied that they 


i 


had violated the Federal securities laws i 


announcem 


n connection with the 
activities of March 15 and 16, 1972. 


Interrogatory Novus 


State separately for Bausch & Lomb and for Schuman whether 
plaintiff alleges that Bausch & Lomb or Schuman has, at any time from 
March 17, 1972 to the date of the answers to these interrogatories, 
employed any device, scheme or artifice to defraud, has made any untrue 
statement of a material fact, has omitted to state a material fact 
necessary to make any statenent not misleading, or has engaged in any 
act, practice or course of business which has operated as a fraud or 
deceit upon shareholders of Bausch & Lomb or upon purchasers or sellers 
or prospective purchasers or sellers of Bausch & Lomb securities and, 
if so, specify the factual basis of cach such allegation. 


Answer to Interrocatory Now 3 


The Commission alleges that both BOL and Schuman have since 
tg 


1972 violated Section 10(b) of the Securities Exchange Act ©: 


bs roa t) 
: ae 


foyeh 175 


and kule 1Ub-5 thereunder. On or about October 4, 1973 


10° 
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Bausch & Lomb sent to practitioners a letter dated October 4, 1973 
which indicated that consumer acceptance of Soflens was so great that 
new facilities, additional manufacturing equipment and more people 
were necessary to meet consumer demand for Soflens. Additionally, 
the letter stated that only by working around the clock had Bausch & 
Lomb completely avoided running out of stock. A copy of the letter 
is attached hereto as Exhibit 1. Reference is also made to the 
responses to Interrogatories Numbered 1 and 2. 


Interrogatory No. 4 


State separately for Bausch & Lomb and for Schuman whether 
plaintiff alleges that Schuman or Bausch & Lomb has a propensity or 
natural inclination to violate Section 10(b) or Rule 10b-5, and, if 
so, specify the factual basis of such allegation. 


Answer to Interrogatory No, 4 
Yes, Plaintiff respectfully refers to paragraphs 20-23, 27 


and 30 ur the complaint. 


0070 
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Ynterrogatory No. 12 


With respect to the allegations of paragraph 19 of the com- 
plaint, specify separately for Bausch & Lomb and for Schuman the 
factual basis for the allegstion that Bausch & Lomb and Schuman: 

A. have employed any device, scheme or arti”ice to defraud and 
identify each such device, scheme or artifice; 


B. are employing any device, scheme or artifice to defraud and 
identify each such device, scheme or artifice. 


Answer to Interrogatory No, 12 
A. On March 15, and 16, 1972 defendant Schuman conveyed material 
non-public corporate information to Clancy, Wien, Brokaw, 
MacCallum, Hoitsma and FDS, 4s more fully described in answer 
to Interrogatory No. 23. In addition on March 15 and 16, 
1972 defendant Schuman conveyed material, non-public, corporate 
information to the persons Lisced in answer to Interrogatory 


~ 


nN on nve vance =f a+ 
Oo, 7b. Tue conveyance vs . 


information is 4 device, scheme or artifice to defraud. 


B. Plaintiff respectfully refers to its answers to Interrogatories 


1-5 inclusive. 
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, Interrogatory No, 17 


With respect to the allegations of paragraph 19 of the com- 
plaint that Bausch & Lomb and Schuman have been engaging in acts, 
practices, and courses of business which have operated and are oper- 
ating as a fraud and deceit upon the shareholders of Bausch & Lomb 
and upon purchasers and sellers and prospective purchasers and sellers | 


——————————— 


of the securities of Bausch & Lomb. 


A. specify separately for Bausch & Lomb and for Schuman each 
such act, practice or course of business, and with respect 
to each state: 

1. each person involved; 

2. the date and place each act, practice or course of 
business was engaged in; 

3. im what respects it operated as a fraud or deceit upon 
a) shareholders of Bausch & Lomb, 
b) purchasers of Bausch & Lomb securities, 
c) prospective purchasers of Bausch & Lomb securities, 
d) sellers of Bausch & Lomb securities, 
e) prospective sellers of Bausch & Lomb securities. 


B. specify any other factual basis for the allegation. 


Answer _to Interrogatory No, 17 
The transmittal of corporate, non-public, material information 
to MacCallum, Hoitsma, FDS, Wien, Clancy, Brokaw and others on 


March 15 and 16, 1972 operated as a fraud and deceit upon the 
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sharcholders, purchasers, prospective purchascrs, sellers and prospec- 


tive sellers of ROL securities in that they did not have knowledge of 


the material, non-public corporate information conveyed to the named 


individuals and were unable to make an informed decision as to 
whether to buy, sell or hold BOL securities. Investors were also unable 
to make knowledgable investment decisions in BOL securities respecting 
the timing, quantity and price. The defendants’ possession of such 
information and its nondisclosure operated as 2 fraud and deceit on 
purchasers, prospective purchasers), sellers and prospective sellers and 
shareholders of BOL securities. 
Interrogatory No. 18 2 

With respect to the allccations in paragraph 19 of the com> 
plaint, specify separately for Rausch & Lomb and for Schuman how each 


action taken by Bausch & Lomb or Schuman was "in connection with 
purchases or sales of securities" of Bausch & Lomb. 


Answer to Interrogatory No. 18 
Schuman and BOL conveyea material, non-public corporate infor- 
mation to MacCallum, Hoitsma, FDS, Wien, Clancy and Brokaw who in 


turn advised the sale and sold BOL stock, transmitted said information 


to others including Campbell and Campbell Co. 


COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


LL 


SECURITIES AND EXCHANGE COMMISSION, 


Plaintiff, : Civil Action 
Ve : No. (RJW) 2458-73 
BAUSCH & LOMB, INC., et ale, : 
Defendants. - AFFIDAVIT OF 
ia Neil S. Lang 


City of Washington J 
) BB: 
District of Columbie ) 


Neil S. Lang, being duly sworn, deposes and says: 

T am an attorney on the staff of the Division of Enforcement of 
the United States Securities and Exchange Commission in Washington, 
D. C. I have read the foregoing answers to interrogatories, and am 
feniliar with the contents thereof. The said answers to interrogatories 
are true and correct to the best of my knowledge, information and 


pelief. 


Sworn to before me this 15th 
day of March, 1974 


ut 
ay Tie oe 


Notery Public , 


My Commission Expires Dec. 14, 3076 
pln chasse 
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GOFLENS UIVISION » 645 ST. PAUL STREET, AOCHESTER, NEW YORK 14602 + (7i6) 232-6600 


October 4, 


Dear Doctor: 


Last December, when we finalized he SOFLENS Division's budgets and projections for 
1973, we felt certain of our ability to continue without interruption, filling the increasing 
Cemand for the SOFLENS™ Contact Lenses (polymacon). Based on the actual experience 
gained during 1972, we were confident that our production capacity was equal to even the 


most optimistic jorecast. 


Time quickly proved we were incorrect. By early February, it became apparent that new 
facilities, additional manufacturing equipment and more people were necessary to match 
the growing professional and consumer’ confidence and acceptance of our product. Expansion 
plans were immediately put into operation, but the time required to build new capacity 
resulted in our falling behind on shipments. 


Since June, we have been in a back order situation to one degree or another. By working 
around the clock, we have avoided running completely out of stock, still every customer has 
been affected by delays in having orders filled. This occurred despite the fact that during 
this trying period, we have suspended all shipments cf fitting sets to new accounts. 


We are aware of the inconvenience this has caused you and your patients, and greatly regret 
this situation hes ever occurred. I am writing you now to tell you that we believe that all o. 
the inconveniences currently caused by delays in shipping Jenses, are about to pass. Lens 
output has increased significantly and we expect to normalize our shipments within a ver) 
few weeks. There is still some backlog of unfilled orders in certain powers, but once these 
are shipped, we expect to offer you the kind of service we formerly promised. 


One of the secondary effects of the back order situation hzs been a mountainous back-up of 
paper work, This in turn has givenriseto mistakes which would have been otherwise avoided. 
In 2ddition, the back order situation has created an exaggerated increase in phone inquiries 
‘and a concurrent inability to get througn to a service representative. We ask you Lo bear 
with us in these situations for just 4 few more weeks, for with the increased stati and phone 
capacity that has now been added, we fee) that very shortly our service in this area will be 
back to mormal. Our Customer Service staff was implemented to assist you in any way 
possitie, Many expansions are now under way in this Department in order to serve you 


better and more promptly. 


Again, please accept our sincere apologies for the problems we have caused you. We are 
most appreciative of your continued support and can assure you that our services wil: 
_improve in the immediate future to once again warrant the confidence you have formerly 


placed with us. 
Sincerely, 


ded. 
JRW:CP John R. Williams 
: Vice President -Marketing 


_ =... 
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UNLTED STATES DISTRICT COURT 
SOUTHERN DLSTRICT OF NEW YORK 
ee 

i 

SECURITIES AND EXCHANGE COMMISSION 

: 73 Civil Action 
Plaintiff, : No. 2458 (RJW) 
ve : SUPPLEMENTAL ANSWERS TO 


: FIRST SET OF INTERROGATORIES 


BAUSCH & LOMB, INC. et al. ADDRESSED TO PLAINTIFF 


Defendants. 


nnn eee 


The following are supplemental and amended answers to the 
First Set of Interrogatories addressed to plaintiff.by defendants 
Bausch & Lomb Incorporated and Daniel G. Schuman. in some instances 
the answers are supplemental and in others amendatory. Where applicable 
answers provided herein withdray objections ‘previously made. The 
numbering system remains the same as that used in the original answers. 
In reciting the interrogatories to which we have made supplemental or 
amended answers we have repeated only that portion of the interrogatory 


directly applicable to the supplemental or amended answers. 


saeenmee arom 


Interrogatory No. 14 


With respect to the allegations of paragraph 19 of the complaint 
that Bausch & Lomb and Schuman are making untrue statements of material 
facts: 


A. specify separately for Bausch & Lomb and for Schuman 
each such untrue statement and with respect to each: 


1. state the date and place it was made; 

2. state whether the statement was written 

or oral and if written, attach a copy to your 
answers to these interrogatories; 

3. state in what respects the statement was 
untrue; 

4. state the factual basis for the allegation 
that any "fact" referred to in such statement was 
material; 

5. identify each document embodying, referring 
to, or relating to such statement; 


B. specify any other factual basis for the allegation. 


a 


Answer to Interrogatory 14 


Plaintiff does not have knowledge of facts sufficient to form 
a belief as to whether BOL and Schuman are making untrue statements of 


material tacts. 


Interrogatory No. 16 


With respect to the allegations of paragraph 19 of the complaint 
that Bausch & Lomb and Schuman are omitting to state material facts 
necessary to make the statements made, in the light of the circumstances 
under which they were made, not misleading: 


A, specify separately for Bausch & Lomb and for Schuman 
each such "statement made" and with respect to each: 


1. state the date and place it was made; 

2. state whether the statement made was oral or 
written and if written attach a copy to your answers 
to these interrogatories. 

3. identify each document embodying, referring to, 
or relating to such statement; 


B. specify each omitted material fact which was necessary 
to make the statement made not misleading and with respect to each such 
omitted fact: 


1. state the date and time it became known to 
Bausch & Lomb and -Schuman; 

2. state the basis for the allegation that it 

was material; 

3. specify in what respects the addition ef each 
such omitted fact was necessary in order to make the 


ee 
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statement made not misleading 


4. specify when such omicted fact should have 
been stated; 


ce. specify each “circumscance" under which each such 
statement was made which made the statement of additional material 
facts necessary to make such statement not misleading; 


D. specify any other factual basis for the allegation. 
Answer to Interrogatory 16 
Plaintiff has no knowledge of facts sufficient to form a belief 
as to whether defendants BOL and Schuman are omitting to state 


material facts necessary to make the statements made in light of the 


circumstances under which they were made not misleading. 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


i 


SECURITIES AND EXCHANGE COMMISSION 


Plaintiff, : Civil Action 
: No. (RIW) 2548-73 


Vv. 


BAUSCH & LOMB, INC., et al., 
: AFFIDAVIT OF 
Defendants. 5 Neil S. Lang 


} { 
| 
| 
City of Washington ) 
>) s8.: 
District of Columbia ) 
Neil S. Lang, being duly sworn, deposes and says: , 


I am an attorney on the staff of the Division of Enforcement 


of the United States Securities and Exchange Commission in Washington. 
D. C. I have read the foregoing supplemental answers to interrogatories, 
and am familiar with the contents thereof. The said answers to 


interrogatories are true and correct to the best of my knowledge, 


information and belief. 


AL 


Neil S. Lan 


Sworn to before me this Sith 
day of Fyne 1774 


Ze Se 3 2t-EE- 


Notary Public,’ ¢, 
Ny Coan sericea Opies 1 %Ajuyg/>¢ 
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@ ONITED STATES DISTRICT COURT 
SOUTHERN DISTR. CT OF NEW YORK 


SECURITIES AND EXCRANGE COMMISSION, ST 


Plaintifé, 73 Civ. 2458 (RJvW) 
wth : 
-against- STIPULATED PRETRIAL 
: ORDER i 
BAUSCH & LOMB INCORPORATED, et al., : } 
Defendants. 
oe we i re we we 8 x 


I. STIPULATED FACTS 


& Nature of Action 


. 


1. This is an action by the Securities and Exchange 
Commission ("plaintif£") seeking to permanently enjoin Bausch 
& Lomb Incorporated (“Bausch & ‘Lomb") and Daniel G. Schuman 
("Mr. Schuman") from violating Section T0(b) of the Securities 
4 Exchange Act of 1934, 15 U.S.C. § 78j(b) ("Exchange Act") and i 
Rule l0b-5, 17 CFR § 240.10b-5 ("Rule 10b-5") thereunder. 


This action is brought pursuant to Section 2l1(e) of the Exchange 


_ Act, which provides that "when it shall eppear to the Commission 
that any person is engaged or is about to engage in acts or 
practices constituting a violation of [the Exchange Act], the 


rules or reguletions thereunder, the rules of a national security 


exchange ..., it may in its discretion bring an action in the 
proper district court of the United States . .. to enjoin such 
acts or practices, and upon a proper showing a permanent or 


temporary injunction or restraining order shall be granted without 


bond.” 


0080 


: iy Parties | 


t ‘ 
$A Bausch & Lomb was founded in 1853 and has been 
x 
in business continuously since that time. It was incorpo- ,. 


rated under the laws of the State of New York in 1908 and 


its principal place of business is in Rochester, New York. 


Its business is divided into four product categories: Soflens 
contact lenses and accessories, ophthalmic products, scientific 
instruments and consumer products. Soflens is the trademark 
name for the hyrophilic contact lens manufactured by Bausch 

& Lomb. Ophthalmic products include a broad line of single 
vision and multifocal prescription eyeglass lenses, eyeglass 
frames, and ophthalmic instruments used to determine eye health i 
and prescription needs. In addition, Bausch’ & Lomb operates 

approximately 175 prescription laboratories in the United i 
States and several other countries. Scientific instruments 

encompass a wide variety of products. These range from 


simple elementary school microscopes to highly sophisticated 


electronic and optical instruments used in medicine, industry, 


scientific research and environmental quality control. Con- 


. sumer products are comprised of such items as Ray-Ban sun 


‘ glasses, Bushnell and Bausch & Lomb binoculars, riflescopes 


. and spotting scopes, Bausch & Lomb ski and sport goggles, and 
-~‘the Bushnell selection of auxiliary lenses for single lens 
reflex cameras. Bausch & Lomb‘s common stock is listed for | 
trading on the New York Stock Exchange. i 
: 3. Daniel . Schuman has been chairman of the board 
of directors of Bausch & Lomb since May 1971. Prior to that 
time, he had served as executive vice president for finance and 
administration of Bausch & Lomb since 1967. One of his 
d@vzies as executive vice president was to be responsible for 


relations with the financial community, including securitics 
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ge analysts. Upon assuming the chairmanship of the board of 
directoyjs, he continued those duties until a vice president 
for finance could be hired by the Company and be able to take 
Over that responsibility. A new vice president for finance 
was hired in January, 1972 and by late March 1972 he had 


become sufficiently familiar with the Company to assume the 


Guties involving relations with the financial community. 

4. This action has been terminated as to all defen- 
dants other than Bausch & Lomb Inc. and Daniel Schuman as 
follows: 

(a) Richard J. Clancy, Douglas Campbeli, 


Campbell Asset Management Co., Byron R. Wien, Faulkner, 


Dawkins aad Sullivan Inc. and Faulkner, Dawkins and Sullivan 


by consent injunctions; 
(b) Brokaw, Schaenen, Wien, Clancy & Co. by 
stipulation of discontinuance; and “ae 
a : (c) David H. MacCallum and Derrick C. Hoitsma 
by stipulation of discontinuance, upon an undertaking, “so 
ordered" by the Court, to abide by the Faulkner, Dawkins and 
Sullivan consent injunction, and by administrative proceeding ' 


before plaintiff commmission in which the penalty will be censure. 


Background Facts 


5. On August 16, 1971 plaintiff issued Securities 
Act Release No. 5180 entitled "Guidelines for the Release of 
Information by Issuers Whose Securities are in Registration." | 
Defendants' exhibit 1 is a copy of that Release. In March of | 
1972 copies of that release were in the files of Bausch & 
Lomd's director of corporate communications and in the files of 


Don B. Allez, then Bausch & Lomb's secretary. Copies of defcn- 
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@ants' exhibits 4 and 7 were also in the files of Bausch & 
Lomb's Girector of corporate communications in March of 1972. 

Securities Act Release No. 5180 was in effect on 
March 15 and 16, 1972 and remains in effect to date. 

6. On or about July 18, 1968 the New York Stock 
Exchange promulgated pages A-18 through A-20 and A-22 through 
A-24 of its Company Manual, & COPY of which is defendants’ 
exhibit 3. 

That statement was in effect on March 15 and 16, 1972 
and remains in effect to date. 

7.. From 1968 to date several members of the SEC anc 
tts staff gave public speeches and interviews considering Rule 
10b-5 or corporate disclosure. pefendants' exhibits 5 through 
/ 2 are copies of the texts of severai of those speeches and 
interviews. 

8. Bausch & Lomb is one of the nation's leading 
manufacturers in the optical field. In 1966 it acquired a 
patent license from Natione! Patent Development Corporation 
relating to hydrophilic contact lenses. Subsequently Bausch 
& Lomb expended substantial time, effort and resources to 
develop, improve and test the hydrophilic lens, which it 
gave the tradename "Soflens". “In March of 1971, Bausch & 
Lomb received approval from the United States Food and Drug 
Administration ("FDA") to market its soft contact lens. Soft 
contact lenses aroeide certain advantages as compared to con~ 
ventional hard contact lenses. These include easier adapta- 
tion by the wearer to the lenses following initial fitting 


and increased wearing comfort. Until July 6, 1973 Bausch & 


Lomb was the only company to receive approval from the FDA to 


—csnesaeeeneemaentsnteet te eae CCT 


~> 


: _. 0083 


wn 


market a hydrophilic soft contact lens. 

9. During the second quarter of 1971, Bausch & Lomb 
introduced its Soflens contact lens to ophthalmic practitioners 
lerbthalaclogiata, optometrists and opticians) through a series 
of symposia held at various cities across the country beginning 
in the Pacific northwest in Seattle and Portland. The nation- 
wide introduction program of symposia was completed in New York 
City in November of 1971. The lenses initially were sold to 
practitioners in a fitting kit containing 72 lenses together 
with the necessary patient and practitioner accessories. The 
kit represented the practitioners’ beginning inventory from 
which lenses would be fitted to individual patients. Subsequent 
reorders by practitioners of lenses or accessories were for any 
quantities they desired. 

10. Bausch & Lomb's earnings per share of common 
stock by quarter in 1970 and 1971 (before earnings from a 1971 
acquisition and before extraordinary income) and for.the first 


quarter of 1972 were as follows: 


1970 is7i . 1972 
First quarter S556. 5 427 $ .68 
Second quarter $ .43 $ .45 
Third quarter § .39 $ .61 
Fourth quarter ES $1.02 


Si.5s Sauces 
The increased third and fourth quarter earnings from 1970 to 
1971 were primarily the result of sales of Soflens contact 
lens to practitioners. 

ll. Earnings results for the first quarter of 1971 
were announced in a Bausch & Lomb quarterly report to share- 
holders for the first three months of 1971, a copy of which is 
plaintiff's exnivis (66° Results for the second quarter of i371 


were reported in the report to sharcholders for the first six 


eceecnessenmene meas ees TSO 


months of, 1971, a copy of which is plaintiff's exhibit 24. 


, 
Results for the third quarter were reported in the report to 


shareholders for the first nine months of 1971, a copy of which: 
is defendants' exhibit 113. The earnings results for Bausch & 


Lomb's fiscal year 1971 were announced in a press release dated 


January 26, 1972, a copy of which is plaintiff's exhibit 38, 
_and in the Bausch & Lomb annual report for 1971, a copy of 
* which is plaintiffs' exhibit 25. 

12. During January and February of 1972, various 
Bausch & Lomb personnel prepared internal secusents which 
contained earnings figures for the first guarter 1972. 
Among those documents were the following exhibits. Plain- 
tiff's exhibit 7, which was prepared on or about January 
19, 1372, is a decent of what the budget for the first 
quarter would be. Plaintiff's exhibit 11, which was pre- 
pared in February, is the budget for 1972. Plaintiff's 
exhibit &, al°> prepa-ed in February, is a forecast of the 
results of the first quarter. 

13. During the last half of 1971 and the first 
quarter of 1972, severed securities analysts prepared and 


4 
published reports on Bausch & Lomb. Copies of some of these 


reports are marked for identification as plaintiff's exhibits 


66-77 and defendants’ exhibits 29-54. 
14. During the second half of 1971 and the first 
4 
quarter of 1972, Bausch & Lomb and the, Soflens contact lens 


were the subject of numerous newspaper articles including 


the articles copies of which are marked for identification as 


plaintiff's exhibits 8 and 64 and defendants' exhibits 57, 61, 


G3-65, 69. 10°72, 74 7377 00-81 and 101-110. 


a0 
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During the ~econd half of 1971 and the first 


‘ 
quarter df 1972, Bausch & Lomb issued a number of press 


releases. 


Plaintiff's exhibits 9, 26, 35 and 38 and defen- 


dants' exhibits 60 and 66 are copies of some of those 


releases. 


16. 


During the first quarter of 1972, the price 


-of Bausch & Lomb common stock on the New York Stock Exchange 


reached a high of 194-3/4 on January 28 and a low of 105 on 


March 20, 1972. The weekly closing prices of Bausch & Lomb 


commo:: stock on the New York Stock Exchange from January 7, 


1972 to May 30, 1972 are set 


forth in a chart which is defen- 


d@ants' exhibit 115. The daily summaries of trading ¢ . 


New York Stock Exchange of Bausch & Lomb common stock are set 


forth in defendants’ exhibit 114. 


The March 1, 1972 Press Re- 
lease And Subsequent Events 


17. On Maren i, 1972, Pausch & Lomb issued a press 


release, a copy of which is plaintiff's exhibit 35. A pre- 


liminary draft of that celease had been read to Mr. Schuman 


over the telephone by Don B. Allen, Bausch & Lomb's secretary, 


> 
earlier that day. The final release was not read or otherwise 


communicated to Mr. Schuman prior to its release. 


18. 


The statements contained in the press release, 


a copy or which is pigintiff's exhibit 35, were true when made 


and said 


press release did not omit to state material facts 


_hecessary to make the stateme 


nts made therein, in the light 


of the circumstances under which they were made, 


ing, except that (a) plaintiff alleges thst plaintiff's exhibit 


3D was untrue, misleading and freudulent in that 


not mislead- 


it stated 


that shipments of Soflens would resume on March 2, 1972; ship- 


Pa , 


ments of Soflens @id not resume on “larch 2, 1972; and (bi 


plaintiff stipulates that the sentence in plaintifi's exhibit 
35 -- "The removal of the washer from all shipping viais, and 
the necessary re-autoclaving and sterility test:i¢ of the re- 


sealed vials, has taken several days to complete during which 


shipments were temporarily held up.“ -- would have been more 


accurate had the sentence contained the word “seven” rather 


than "several". Bausch & Lomb believes that the suspension of 


shipments adversely affected Bausch & Lomb's earnings for the 
first quarter of 1972. © 

19. Bausch & Lomb did not resume shipments on 
March 2, 1972, solely because it was awaiting the receipt of 


certein test results which ultimately were received on a day- 


to-day basis throigh March $, 1972. During this period, pro- 


duction of Soflens was not suspended. Shipments were resumed 


on March 10, 1972 and were caught up prior to the end of the 


first quarter of 1972. 


20. Hz. Schuman was not present at the offices of 


Bausch % Lee in Roche , New York, between February 23, 
\ 


1972 and Marchri2, i? 


The Week of March 13, 1972 


Background - July 1971 through March 12, 1972 
Backg:.oun 8 Eero 


21. On July 21, 1971, Bausch & Lomb issued a 


press release, a copy 01 which is defendants' exhibit 60. 


ee nein eee 


. 22. On August 10, 1971, the Reuters Financial News 
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Serviceydisseminated an item, a copy of which is marked for 
v 


identification as defendants' exhibit 61. 


23. On October 19, 1971, Bausch & Lomb issued a 


press reiease, a copy of which is defendants’ exhibit 66. 

24. On January 4, 1972, Smith, Barney & Co. dis- 
tributed to all its offices an "All Office Wire", a copy of 
which is marked for identification as defendants' exhibit ‘5. 

25. On or before January 14, 1972, Lewis A. Sanders 
of Sanford C. Bernstein & Co. prepared a draft of a report 
relating to Bausch & Lomb, a copy of which is marked for 


identification as defendants’ exhibit 70. A copy of the re- 


port was sent by Mr. Sanders to Mr. Schuman and received by 

Mr. Schuman on January 14, 1972. oh ee 
26. On January 14, 1972, Seiden & de Cuevas issued 

a report, a copy of which is marked for identification as 


—— - 


plaintiff's exhibit 67. 


& 27. On January 17, 1972, Smith, Barney & Co. 
Gistribauted to all of its offices an “All Office Wire", a 


copy of which is marked, for identification as defendants' 


exhibit 48. \ 
28. 7On January 19, 1972, the Wall Street Journal 
published in at least one edition an article, a copy of 


which is marked for identification as plaintiff's exhibit 


64. Although the artigle purports to state the substance of 


an interview with Mr. Schuman, it was mc. shown to or seen 


by Mr. Schuman or anyone in the management of Bausch & Lomb 
prior to its publication. Mr. Schuman first saw the article f 
within several days after its publication. 


29. On January 19, 1972, Harry Hooley, controller 


of wauee Lomb, prepared a forecast of what the budget for 
the first quarter of 1972 would be, a copy of which is marked 
for identification as plaintiff's exhibit 7. 

30. On January 21, 1972, Seiden & de Cuevas issued 
a report, a copy of which is marked for identification as 
plaintiff's exhibit 69. ; 

31. [Omitted] 

32. On February 14, 1972, terrill Lynch, Pierce, 
Fenner & Smith Inc. published a report velading to Bausch & 
Lomb, a copy of which is marked for identification as 
defendants' exhibit 4S. hes 


33. On February 24, 1972, Si. ., Barney & Co. 


@istributed to ail of its effices en“; ~ vtfice Wire’, a 
copy of which is marked for identifica: as defendeants' 
exhibit 51. a 


34. On February 28, 1972, Jack D. Harby, President 
oi Péusch & Lomi, receives a letter edéresseé to him. Enclose: 
with the letter was a document headed "P.D.S. Draft" and dated 
February 22, 1972, which contained the typewritten signature 
of David H. devauiven: Copies of the letter and enclosure 
are marked for identification as wlainentes exhibit 2. 

Mr. Harby cid not respond to MacCallum or Faulkner, Dawkins 
& Sullivan ("FDS") mad Sts not show plaintiff's exhibit 2 to 
Mr. Schuman, until during or after the week of March 20, 1972. 

35. On February 29, 1972, Bausch & Lomb closed on 
the New York Stock Exchange at $168-1/2 per share. In 
February and March 1972, trading closed on the New York Stock 


Exchange at 3:30 P.ii., Eastern Standard Time. 
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36. On February 29, 1972, Smith, Barney & Co. distrib- 
uted to all of its offices an "All Office Wire", « «opy of which 
is marked for identification as defendants’ exhivit 52. Defendants’ 
exhibit 52 was sent by wire to all of Smith, Barney's offices 
commencing at 5:06 P.M., Eastern Standard Time, on February 29, 
1972. P | 

37, On February 29, 1972, Bausch & Lomb shares were 
traded on the Pacific Stock Exchange ("PSE"), which opened at 10:00 
A.M., Eastern Standard Time, and closed at 5:30 P.M., Eastern 
Standard Time. Between the opening of that Exchange and 5:19 
P.., Eastern Standard Time, 400 shares at Bausch & Lomb stock 
were traded on the PSE at prices of $167-1/2 to $168 per share. 
At 5:20 P.M., Eastern Standard Time, 11,800 seen ot Bausch & 
Lomb stock were traded on the PSE at prices beginning at $167-1/2 
and closing at $156. No trading of Bausch & Lomb shares took 
place on the PSE after 5:20 P.M., Eastern Standard Time. 

38. On March 1, 1972, Merrill Lynch, Pierce, Fenner & 
Smith issucd a report, a cepy of which is marked for identifice- 
tion as Geic.dants' exhibit 50. The report wes Gisseminated to 
Merrill Lynch offices by wire at 1:42 P.M. on March 1, 1972. 

39. On or before March 1, 1972, Bausch & Lomb's 
Soflens Division distributed to its sales force the sales 
policy and price list, a copy of which is devendenta' exhibit 
79. 

40. On March 2, 1972, Mr. We W. Wadman of Investors 
Diversified Services, Inc. ("IDS") prepared and distributed to 
several persons in IDS a memorandum, a copy of which is marked 
for. identification as defendants’ exhibit 82. 

41. On March 2, 1972, FDS publishee a company bulletin 


on Bausch & Lomb, a copy of whieh is marked for identificaticn as 
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tification as plaintiff's exhibit 66. Plaintiff's exhibit 66 
? 
was peepaved by Mr. MacCallum. 
42. On Raed 3, 1972, Leonard M. Wilson of Burnham 
& Co. heard a rumor that Senator McIntyre had under considera- 
tion an investigation of the soft contact lens. On that date, 
he prepared and distributed to the institutional sales depart- 


ment of Burnham & Co. a memorandum, a copy of which is marked 


’ €or identification as defendants' exhibit 83. 


43. On March 3, 1972, Smith, Barney & Co. published a 
report on Bausch & Lomb, a copy of which is marked for identifica- 
tion as plaintiff's exhibit 74. Plaintiff's exhibit 74 substen- 
tially republished the Smith, Barney “All Office Wire" of February 
29, 1972. 

44. On-March 3, 1972, Seiden & de Cuevas issued a 
report, a copy of which is marked for ieentifieation as plaintifi's 


exhibit 73. 


ee er 


45. Monday, March 13, 1972, was Mr. Schuman's first 
weekday in his office following his absence from Rochester. On 
that date he éalled Dan Dorfman, Dow Jones staff reporter and Wall 


a> 
Street Journal columnist, to arrange for a meeting at the earlie.t 


possible date. 

46. On March 13, 1972, the firm of Edwards & Hanly 
published a report, a/g¢opy of which is marked for identifica- 
tion as defendants' exhibit 84. 

47. On Monday, March 13, 1972, Mr. Schuman asked 
Bausch & Lomb's controller for an internal earnings forecast 
for the first quarter ending Narch 24, 1972, a copy of which 


is plaintiff's exhibit 19. We received the forecast, which 
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was 74 cents per share, at approximately 6:00 P.M. Between the 
time he received the forecast and approximately 2:30 P.M. on March 
16, 1972, Mr. Schuman did not discuss first quarter earnings with 


Bausch & Lomb's controller. 


Mr. Schuman's Meeting with 
Wien and Clancy 


48. Beginning between 3:30 P.M. and 4:00 P.M. on 
March 15, 1972, Byron Wien and Richard J. Clancy, partners in 
the firm of Brokaw, Schaenen, Wien, Clancy & Co. ("Brokaw"), 
met with Mr. Schuman in Mr. Schuman 's office in Rochester, 
New York, pursuant to an appointment they had made with Mr 
Schuman's secretary during Mr. Schuman's absence from Rocheste 
in the February 23 - March 12, 1972 period. 
The Senate 
Warner-Lamb 

49. From at least as early as March 2, 1972, through et 
least the week of March 13, 1972, rumors about a possible United 
States Senate investigation of soft contact lenses were circuleting 
in the financial community. On March 9, 1972, Mr. Harby of Bausch 
& Lomb heard a rumor that a Senate Committee was considering an 
investigation. Bausch & Lomb was not contacted by any representative 
of the United States Senate until at least June 14, 1972. 

50. At 4:11 P.M. on March 15, 1972, the Dow Jones Wire 
Service carried a press release by Warner-Lambert, the parent 
company of American Optical Company, the largest firm in the 
ophthalmic industry, entitled “Warner-Lambert Says Discussions 
with Frigitronics Progressing", & COPY of which is defendants‘ 


exhibit 90. Other stories on the same subject, copies ot which 


are ecfendants? exhibit 89, appeares on the Reuters Wire Service 


aut 3:5@ P.M. and 6:36 P.M. on the same date. 
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Mr. Schuman's Meeting with MacCallum 

51. On March 9, 1972, David Nl. MacCallum 
("MacCallum"), an analyst with the firm of FDS, made an 
appointment with Mr. Schuman's secretary to meet with 
Mr. Schuman on Thursday, March 16, 1972. 3 

52. On March 16, 1972, at about 9:00 A.Mee | 
MacCallum met with Mr. Schuman in Mr. Schuman's office 
in Rochester, New York. At approximately 11:00 A.M. 
on March 16, 1972, after the conclusion of the morning 
interview, Mr. Schuman took MacCallum from Bausch & Lomb's 
offices to downtown Rochester, a distance of less than 
one mile, in his car. Mr. Schuman has estimatec that the 
trip took approximately five minutes. Mr. Schuman was going 
to ea board of directors’ meeting of 2 Rochester bank anc 
MacCallum was going to the airport to get a flight to return 
to his office at FDS in New York city. 

53. Upon returning to Bausch & Lomb's offices at 
spccoeinecesy 2:00 PoM., Mr. Scaumen vas told by Jack acby, 
Bausch & Lomb's president, that Mr. Barby had received a 
telephone call. from a securities analyst in which the 
analyst reported a rumor that Mr. Schuman had given a first 
quarter earnings estimate of 60 cents per share to an analyst 
from FDS. “Mr. Schuman immediately directed his secretary to 
ask Bausch & Lomb's financial officers to come to his office 
and to place 4 call to MacCallum's office at FDS. The call 
to MacCallum's office at FDS was placed at 2:24 P.M. and 
Mr. Schuman spoke with MacCallum. Mr- Schuman has indicated 
that he had not expected to find that MacCallum already had 


returned to his office. Mr. Schunan told tacCallum that 
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& Bausch & Lomb had heard that FDS was saying that Mr. Schuman 
had givén MacCallum an earnings estimate for the first 
guarter. MacCallum responded that the rumor was not true. 
He did indicate that FDS was using MacCallum's own earnings 
estimate of 60 cents per share for Bausch & Lomb earnings 


for the first quarter. Mr. Schumen responded that the 60 


cents estimate was low and that 70 to 80 cents per share 
was more like it. 

54. While Mr. Schuman was still on the telephone 
with MacCallum, Bausch & Lomb‘'s financial officers, whom he 


had summoned earlier, arrived cutside Mr. Schuman's office. 


After the end of the telephone conversation, Nr. Schuman 


told the financial officers that he was going to release | 
an earnings estimate for the first quarter of 1572 of 70 
} 
1 


cents to 0 cents per share. They informed ‘ir. Schunan 


that they were more comfortable with a range of 65 to 75 
as i cents per share than 70 to 80 cents for an estimate of Bausch 
t Lomb's fice’ qurerter earnings. 
55. Mr. Schuman immediately placed a second tele- 


phone call to MacCallum and corrected the 70 to 80 cents 


figure to 65 ‘to 75 cents per share. 
56. Very shortly after the second telephone call 

to MacCallum, Hr. Schuman telephoned Dan Dorfman, a Dow Jones 

staff renorter and Wall Street Journal columnist, and released 


to him for publication the 65 to 75 cents per share estimate 


for Bausch & Lomb first quarter earnings. 


Trading on and After March 16, 1972 


57. The hourly trading summaries for Bausch & 
Lomb on the New York Stock Exchange on Harch 16 are set 


forth in defendants’ exhibit 93. 


58. Lewis A. Sanders, an analyst with Sanford C. 


Bernstein & Co., had an interview with Mr. Schuman on the 
i 


Ba 
afternoon of March 15, 1972. On March 16, 1972, Sanders 


reconfirmed his existing “buy" recommendation on Bausch & 


Lomb and, after speaking to Sanders, Sanford C. Bernstein & 


Co. purchased 850 shares of Bausch & Lomb for discretionary 


‘ 
accounts of that firm. 


j 59. At about 9:45 A.M. on March 16, 1972, Brokaw 


placed a sell order with a brokerage firm for approximately 


72,000 shares of Bausch & Lomb common stock. The sell order 


0) 


was executed at about 11:21 A.M. at prices ranging from 


$129-3/4 to $133-1/4 per share. 


60. “At approximately 11:23 A.N. on March 16, 1972, 


Derrick C. Hoitsma, a partner in FDS, placed market orders 


to sell ané sold on the New York Stock Exchang:: 2,320 sheres 


of Bausch & Lomb held in thirteen Giscretionary accounts 


under his control, including his own. 


61. On Friday, March 17, 1972, Bausch & Lomb stock 


did not open for trading on the New York Stock Zuchange be- 


cause of an influx of sell orders. At approximately 2:00 P.M. 


on that day Bausch & Lomb issued a press release a COpy of 


which is plaintiff's exhibit 9. 


62. At approximately 2:55 P.M. on March 17, 1972 


the Dow Jones Wire Service carried a column by Dan Dorfman 


entitled "SEC To Probe,Yesterday's Trading in Bausch & Lomb 


~- NYSE Also Seeks Brokerage Firm's Record of Transactions". 


A copy of that wire statement is defendants' exhibit 98. 


Lack of Trading by Nr. Schuman 
or Bausch ¢ Lomb Sxccutives 


63. Puriig the period Pebruary 10, 1972 to ana 
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including March 20, 1972, neither Mr. Schuman nor any other 
officer og director of Bausch & Lomb sold shares of Bausch 
& Lomb, whether such shares were held in his own right or 


as beneficial owner within the meaning of the Exchange Act. 


In fact, Hr. Schuman has never sold any Bausch & Lomb stock. 


——— 
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II. PLAINTIFF'S CONTENTIONS 


1. Plaintiff contends that on OF about March l, 
1972 defendant Bausch & Lomb issued a press release announcing 
that it had encountered problems of contamination in the ship- 
ping vials of its Soflens causing it to hold up shipments for 
a few days. The release stated that the problem had been cor- 
rected and shipments would resume the following day. The 
release was false and misleading in that Soflens shipments 


aid not reseme until or 
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2. Plaintiff-contends that om or about March 15, 
1972 defendants Schuman and Bausch & Lomd conveyed to the 
investment advisory firm of Brokaw, Schaenen, Clancy & Co. through 
its partners, Byron R. Wien and Richard J. Clancy, certain ecverse 
muterial non-public corporate information, to wit: 
a. that an earnings estimate of $5.00 per share 
of Bausch & Lomb common stock for 1972 then 
being used by an investment analyst was 
bullish" end that Schuman would encourage 
said analyst to be more conservative; 
b. that an earnings estimate of $3.00 per share 
of Bausch & Lomb common stock for 1972 was too 
low; 
c. that Bausch & Lomb was tate in introducing the 
aphakic lens and that the aphakic lens woulé not 
be introduced until the late spring of 1972; 
ad. that production and shipment of the Soflens 
had ceased for a period of time; 
e. that Bausch & Lomb could no longer make the 
statement that Soflens sales vere incressing 


from week-to-weck; 


cc"? 
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& f£. that Bausch & Lomb was revising downward its 
internal estimates of earnings; 

g. that the Soflens mini-kit, consisting of 38 
‘lenses would not be introduced until sometime 
in the spring of 1972; and 

he. that the Soflens sales rate was less than 


one lens per practitioner per week. 


3. Plaintiff contends that on or about March 16, 1972 
Brokaw, Schaenen, Clancy & Company, while in possession of 


material non-public infermation concerning Beusch & Lomb sold 


approximately 72,000 shares of Bausch & Lomb stock held by 


Brokaw, Schaenen, Clancy & Company clients. 

4. piaintifé contends that on or shout Harch 16, 1672 
defendant Bausch & Lomb through Gefenzant Schuman conveyed to 
Paulkner, Bawkins & Sulliven aaGverse uneecde non-public 
infor :tion regarding Bausch & Lomb through Faulkner's 
analyst David MacCallum to wit: 

m a. that Rausch & Lomh would 2o* eet its 


budget for 1972 ana that Beusch & Lomb 


was in the process of revising downward 
\ its budget for 1972; 


b. that shipments of Soflens had been sus- 


pended for a three-week period ending 
March 10, 1972 ard the suspension of 
shipments would ee an adverse impact | 
on earnings for the first quarter of 1972; 


ec. that there was some improvement in the 


traditional business (other than the 


‘Soflens line) cf Bausch & Lomb; 


a 


a. that the reason for thes suspension in the 
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shipment of Soflens was that Bausch & 
Lomb had to sterilize the Soflens and 


wait for the results; 


that the development of Soflens had cost 


Bausch & Lomb $3 to $4 million; 

that $2.00 per share was a reasonable earnings 
projection for Bausch & Lomb's traditional 
business (other than the Soflens line) 

for 1972; 

that Bausch & Lomb's Maryland factory 

had been a neyative factor affecting 

Bausch & Lomb's 1971 earnings but that 

the situation with respect to thet factory 
would improve in 1972; 


° r ; ota “at = : 
thet the price fer the basic Seflens kit, 


tt 


which consists of 72.lenses, had been 
reduced from $2,905 to $2,600 during the 
eints: Gf i072; 

that Bausch & Lomb was in the process of 
offering a mini Soflens kit consisting 


of 38 lenses and costing $1,350; 


that the opthalmetron, an automatic 


device for measuring vision, would not 


be sold by Bauscn & Lomb in 1972; 

that the aphakic lens, used by persons 
who have had cataract operations, would 
not be marketed until the second quarter 
of 1972; 


that MacCullum's estimate that Bausch & 
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& last half of 1971 was a “good ball 
park figure"; 
m. that contrary to the prior trend of 


-Soflens sales increasing from week-to- 


week since the commencement of Soflens 
sales in March 1971, Soflens sales had 
"flattened out" in the past few weeks; | 


n. that Soflens kit sales would be down 


o. that half of the Soflens kit shipments 
in the first quarter of 1872 reflected 
shipments against orders placcd in 1971; 


p. National Patent Developinent Company, the 


to market Soflens and which had an 
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e agreement with Bausch & Lomb to share 
in Soflens earnings in excess cf Beusc!. 

& Lomb's development costs for Soflens 

would not receive any payments during 


the first quarter of 1972. i 


5. Plaintiff contends that MacCallum conveyed 
certain adverse material non-public information regarding 
Bausch & Lomb to Derrick C. Hoitsma, a partner of Faulkner, 
Dawkins & Sullivan. In addition, based. upon his conference 
“with Schuman, MacCallum withdrew his "buy" recommendation 


regarding Bausch & Lomb stock. 


£ 


' 
ces Pes ' 
G. Plaintiff contends thet upon receiving adverse i | 


non-public corporate inpZormetion from HacCalium, Roitema 
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conveyed the information te Faulkner Dawkins & Sullivan salesmen 
anad instructed them to communicate said information to Faulkner 
Dawkins & Sullivan customers. Hoitsma and certain of Faulkner 
Dawkins & Sullivan customers to whom the information had been 
transmitted thereafter sold Bausch & Lomb stock prior to the 
public snnouncement of the adverse material non-public infor- : 
mation received from Bausch & Lomb and Schuman and without any 


disclosure of said information to purchesers. 


7. Plaintiff contends that during the afternoon of 
March 16, 1972 defendant Bausch & Lomb and Schuman conveyed 


to MacCallum and Faulkner Dawkins & Sullivan additicnal adverse - 


material non-public corporate information to wit: Bausch & 


Lomb's specific earnings estimate for the first quarter cf 1972. 


8. Plaintiff contends that MacCallum, Hoitsma and 


Faulkner Dawkins & Sullivan, conveyed said information to Faulkner 


Dawkins & Sullivan exzlasmon, to Dovales Campbell, to 0 +"tore es : | 


9. Defendants Bausch & Lomb, Inc. and Schuman 


also on or about March 16, 1972, conveyed some or all of the 
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adverse material non-public corporate information to American 


Express Co. and others. 


10. Plaintiff contends that on March 16, 1972, 
Douglas Campbell managed the unregistered investment company, 
Campbell Asset Management Company, and was interested in 


defendant Bausch & Lomb because he bad discretionary control 


over accounts which held 3,000 shares of Bausch & Lomb 
cummon etek: 

ll. Plaintiff contends that during the morning 
of March 16, 1972, Douglas Campbell had expressed to Robert 
Donner of Goldman Sachs & Co., a New York City brokerage 
firm, an interest in purchasing 100 shares of Bausch & Lomb 
common stock at $130 a share because Campbell was “bullish" 

“on the stock. 

32. Plaintiff contends that during the morning of 
March 16, 1972, Douglas Campbell called Paulkner, Dawkins & 
Sullivan to speak to MacCallum to talk to him about defendant 
Bausch & Lomb and was informed by Hoitsma that MacCallum 
was in Rochester, New York visiting Bausch & Lomb. There- 
efter, on the seme day, Campbell spoke egain to Noitsma, %90¢ tola 
him that MacCallus, after the meeting with cceiondant SsapurnnA tae. 
morning, had removed his buy recommendation for defendant Bausch 
& Lomb and conveyed to him the substance of the NacCalirnm - 
hoitswe eelapnons call. 

23. Plaintiff contends that on March 16, 1972 

at about 2:00 P.M. poodles ‘Campbell went to the offices of 
Faulkner, savkine & Sullivan to speak to MacCallum about 
Bausch & Lomb and was informed by Hoitsma that Faulkner, 
Dawkins & Sullivan would be holding a sales meeting that 
afternoon on Bausch & vaem and that the meeting would be 
acdressea by MacCallum. Whereupon Douglas Campbell re- 
quested and was given permission by Dwight Feulkner to 
attend the Faulkner, Dawkins & Sullivan sales meeting. 


14. Plaintif£ contends that prior to the close 


Lt | 


of business of the New York Stockh Pachange oy arch 26, 


1972 after HacCallum finished speaking at the Faulkner, 
Dawkins & Sullivan meeting on Bausch & Lomb, and before @ 
question and answer period ensued, Douglas Campbell left the 
meeting and placed an order with Faulkner, Dawkins & perieees 
through Hoitsma to sell the 3,000 shares of Bausch & Lomb 
common stock held by Campbell's discretionary accounts. The 
shares were sold at a price range of $129-1/4 to $126 per 

share on March 16, 1972 on the New York Stock Exchange. 

15. Plaintiff contends that on March 16, 1972, 

Schuman was told by Norman Weissman, presicent of Ruder & 
Finn, one of Bausch & Lomb's public relatiens firms, that a 
proposed meeting between Scauman and Dorfman then scheduled 
for Friday, fereeh 17, 1972, could lead to problems and that 
Dorfman wes not a good listener. On March 16, 19972,° £oliumen 


beiieved that the wall Strect Journel had published untaar, 


unbalanced and damaging newspaper artictes about Bausch & 
Lomb. 

16. Plaintiff convenda that cna os about Cerance 
4, 1973, Bausch & Lomb sent letters to doctors explaining 
that Bausch & Lomb could not supply doctors’ orders for 
Soflens because of an extraordinarily high demand. On or 
about October 8, 1975, Bausch & Lomb was requested by a 
brokerage firm to put out a press release announcing the 
contents of the letters and subsequently did so. 

17. Plaintiff contends that the foregoing acts 
and practices constitute violations of section 10(b) of the 
Securities Exchange Act of 1934 and “ule 10b-5 thereunder 
by all of the defendants in this case and a permanent 
injunction should issue enjoining the defenésnts from fur- 


ther violations of Lection 10(b) of the Securities Uxchony> 
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Act and pore 10b-5 thereunder. 

Fig. Plaintiff contends that in connection with the 
activities of the defendants in this case, use was made of 
means or instrumentality of interstate commerce or of the 
mails or of any facility of a national securities exchange. 

19. Plaintiff contends that this action is not 
* barred by laches. 

20. Plaintif£ contends that the activities by Schuman 
and Bausch & Lomb were not conducted in compliance or accor 
dance with the directives and policies of the Plaintife or 
the New York Stock Exchange. 

21. Plaintiff contends that Section 10(b) as applies 
to the conduct of defendants in this case te at an improper 
or unconstitutional éelecciion of legislative power. 

22. Piainziff contends that Section 19(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 thereunder 
as applied to the conduct and the defendants in this action 
ere not so vague; unclzur or ambigiovs so as to deprive 
the defendants of due process of law. 

23., Plaintiff contends that Rule 10b-5 as applied 
to the ies of defendents in this case does not exceed 
the authority delegated to the Commission by Section 10(b) 
of the Securities Exchange Act of 1934 nor is said rule 
arbitrary and sag ana = ae 

24. Plaintiff contends that there is a reasonable 
likelihood that the defendants in this case will again violate 


Section 10(b) of the Securities Exchange Act of 1934 and 


Rule l0b-5 thereunder. 


III. DEFENDANTS ' CONTENTIONS 


Bausch & Lomb and Mr. Schuman conzend that: 


1. They have not violated Section 10(b) of the 


Exchange Act or Rule 10b-5. 
2. Neither of them is engaged, or about to engage, 


in any acts or practices which violate Section 10(b) of the 


Exchange Act or Rule 10b-5. 


3. Neither of them has a propensity or natural 


inclination to violate Section 10(b) of the Exchange Act 


or Rule 10b--5,° and there is no reasonable Likelihood that 


either of them will do so in the future. 


4. At all relevant times they ected honestly, 


lawfully, in good feith and with due care. 


=~ 


5, At all relevant times they acted in conformity 
with the directives and policies of the Securities dnd 


Exchange Commission and the Mew York Stock Exchange. 


6. The statements contained in the press release, 


a copy of which is plaintiff's exhibit 35, were true when 


made and said press release did not omit to state material 


facts necessary to make the statements therein, in light of 


the circumstances under which they were made, not misleadins. 


7. Plaintiff is precluded from contending that 


the press release, a copy of which is plaintiff's exhibit 


35, was untrue, misleading or fraudulent in any respect 


‘other than that set forth in its response to Interrogatory 
No. 20 of the first set of interrogatories addressed to 


plaintiff by Peusch £ Lemb and Mr. Schuman, which states: 


meoner 


i as) 


& "Plaintiff alleges that the press release 
: of March 1, 1972 was untruc, misleading and 
fraudulent in that it stated that shipments 
of Soflens would resume on March 2, 1972. 


Shipments of Soflens did not resume on March 2, 
1972." 


—&. The failure to resume shipments of Soflens 
contact lenses between March 2, 1972 and March 10, 1972 was 
not a material fact. Neither Bausch & Lomb nor Mr. Schuman é } 
was under any duty to disclose said fact. 


9, Mr. Schuman's interview with Byron Wien and 


Richard Clancy on March 15, 1972, was conducted in good faith 
compliance with the policies of the SEC and the New York Stock | 
Exchange. Clancy and Wien cescribed to Mr. Schuman problems 
that they perceived concerning Bausch & Lomb's Soflens con- 

tact lens and sought to learn what Bausch & Lomb intended to 
do to correct those problems. Mr. Schuman did not disclose 

to Clancy and Wien any materizi nonpublic corporate informa- 


tion. In particular, there was no discussion of any earnings 


ae estimate for the first quarter of 1972. He did explézin that 
Bausch @ Lomb was not then willing to promote its Soflers 


contact lens directly to consumers, but intended instead to 


focus its efforts on practitoners. After the interview with 
Mr. Schuman, Clancy recommended that Brokaw continue to hold 
its Bausch & Lomb stock. dien Stated that in his view Bausch 
& Lomb's management was not strong enough to market the 


Soflens contact lens effectively and recommended that the 


by Brokaw on or about March 16, 1972 were not made on the i : 


basis of material nonpublic information concerning Bausch & 


Lomb conveyed to Brokaw by defendants or either of them. ! 


stock be sold. | 
10. Any sales of shares of Bausch & Lomb stock made : 
| 


11. Mr. Schuman conducted his interview with 
Maccall ny on the morning of March 16, 1972, in good faith 
compliance with the policies of the SEC and the New York Stock 
Exchange. During the interview, Mr. Schuman did not disclose 
any material nonpublic corporate information. In particular, 
there was no éiscussion of any earnings estimate for the first 
quarter of 1972. Before that interview, MacCallum had dis- 
cussed a change in the FDS recommendation on Bausch & Lomb 
stock with Dwight Faulkner, a senior partner of FDS. FDS had 
alerted many of its clients to the fact that tacCallunm would 


be visiting Bausch & Lomb and suggested that they wait until 


after that visit before deciding whether to change their posi- 


tions in Bausch & Lomb's stock. After the interview, MacCallum 


advised his office that he had changed his recommendation on 
Bausch & Lomb fron "Buy" to "Hola® 

12. MacCallum's change in his recomuendation on 
Bausch & Lomb was based upon his own analysis ana not 
upon any material nonpublic corporate information. 

13. When Mr. Schuman learned later on Maren 16, 
1972, that an inaccurate rumor was circulating that he had 
‘given an FDS: analyst a first quarter earnings estimate of 60 
cents per ek he decided to stop: that rumor at its source 
and to release a company estimate for first quarter earnings. 


He telephoned the FDS office to learn whether or not FDS was 


attributing an estimate to him and if so to stop it. 


oa 


od 


14. Immediately fo: lowing Mr. Schuman's second 


telephone conversation with MacCallum, Mr. Schuman telephoned 


Dan Dorfman, a Dow Jones staff reporter and Wall Street Journal 


columnist. In that conversation (a) Mr. Schuman releascd 


Bausch & Lomb's estimate of its earnings for the firstauarter 


> Ges 


of "1972, 65 cents to 75 cents per share, (b) stated that the 


rumor that Mr. Schuman had given MacCallum or FDS an 

earnings estimate of its earnings for the first quarter of 
1972 on the morning of March 16, 1972 was false and that the 
estimate attributed to him was inaccurate in any event, and 
(c) said he had just informed MacCallum of that estimate. 

Mr. Schuman reauested Dorfman to publicly disseminate the 
Bausch & Lomb estimate and expected that Dorfman would take 
any steps necessary to achieve immediate public distribution 
of the estimate and to correct the false rumor. Mr. Schuman's 
actions were reasonably intended to be in good faith com- 
pliance with the requirements of the securities laws and 

the New York Stock Exchange. Yi 

15. No shares of Bausch & Lombd stock were purchased 
or sold on the basis of che informatica conveyed by Mr. Schumen 
to MacCallum in these two telephone galls before public dis- 
closure of the information so conveyed. In any event, Mr. 
Schunun Gid not intend or anticipate that any such transacticns 
take place and, in the circumstances, should not reasonably 
have foreseen that sush transactions might occur. 

16. Mr. Schuman's conversations on March 16, 1972, 
in which he repeated information which he had given to 
Dorfman, were not improper or unlawful. 

17. Conversations between Mr. Schuman and securities 
analysts and other persons on March 15 and 16, 1972, were con- 
ducted in good faith in compliance with the “open door“ policy of 
the Securities and Exchange Commission (Securities Act Release 
No. 5180) and the New York Stock Exchange (New York Stock Exchange 
Company Nanual at page A-20) requiring resvonses to unsolicited 


inguiries concerning factual matters from persons with a legitimate 


interest in the affairs of Bausch & Lomb. 


<-ecrretgmenapran 
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J 18. Personal conversations between Mr. Schuman and 
securities analysts and others on March 15 and 16, 1972 did 
not involve, directly or indirectly, the use of any means 
or instrumentality of interstate commerce or of the mails, 
or of any facility of any national security exchange. The 
Court therefore lacks jurisdiction over any claims based 
upon such conversations. 

19, This action was not commenced until more than 
one year after the start of plaintiff's investigation. This 
action is barred by vlaintiff's laches. 

20. The actions taken by Mr. Schuman. and Bausch & 
Lomb in 1972 were then reasonably believed to be - and were 
then - lawful end in furtherance of the obje tives of the 
SEC end the Mew York Stock Exchanges. Rule 10b~-5 and Scction 
10(b) of the Exchange Act cannot now be construed, long 
after the fact, in such a way as to make those actions 
improroi. 

21. Such acsion as Mr. Schuman and other Bausch 
& Lomb officers and employees took in connection with Bausch 
& Lomb's Marci 1, 1972 press release, a copy of which is 
plaintiff's exhibit 35, and Mr. Scnuman's communications 
with analysts and the financial community on March 15 and 
16, 1972, was not influenced by any motive to secure gain 
or benefit. Plaintiff is precluded from contending that 
Nr. Schuman or Bausch & Lomb were influenced by any motive 
to secure any pecuniary gain or benefit by, among other 
things, its response to Interrogatory No. 31 of the first 
set of interrogatories addressed to it on behalf of 
Beutel & Lomb and ix. Schuman ("Cefondants' interroga- 


tories"). 


22. Neither Mr. Schuman, Bausch & Lomb, nor any 
other officer or director of Bausch & Lomb realized any 
gain or benefit as a result of any of the matters alleged 
in the complaint. Plaintiff is precluded from contending 
that Mr. Schuman or Bausch & Lomb realized any pecuniary 
gain or benefit by, among other things, its response to 
Interrogatory No. 31 of defendants' interrogatories. 

23. The SEC candidly has admitted that the 
eppropriate relationship between finencial analysts and 
public companies is unclear. Since 1972, the Sombineien has 
repeatedly promised guidelines in this area. The last three 
chairmen of the Commission have pledged to produce workable 
guidelines to assist these intending in good faith to 


conform theiz conduct to the requirements of law, yet no 


unfair to permit the Commission to retroactively hold 
Bausch & Lomb and Nr. Schuman to standards w ich it has 


refuscé, or is wunakic; to erticvulete-. 


nee wenceaecteempencencecncettiritttane tte 
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Iv. ISSUES TO BE TRIED 
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V. PLAINTIFF'S LIST OF EXHIBITS 
TO BE USED AT TRIAL 

1. David MacCallum notes of conversation with Donald 
Allen, dated March 1, 1972. 

Ze Letter from David MacCallum to Jack Harby, dated 
February 25, 1972, enclosing draft research report on Bausch & 
Lomb, Inc. dated Februrary 22, nol ae 

3. David MacCallum interview notes of meeting on 
March 16, 1972 with Paniel Schvuran. 

4. David MacCallum notes of telephone conversation 
with Schuman, dated February 3, 1972. 

5. .Derrick Hoitsma notes of telephone conversation 
with David MacCallum, dated March 16, 1972. 


G. ‘fyped List of names headed Ezusch & Lome. 
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7. Bausch & Loi internal Forecest 
1972, dated January 19, 1972. 

8. Wall Street Journal article, Abreast af the Market, 
Guted Merch 17, 1972. 

9. Press release issued by Bausch & Lomb on March 17, 
1972. : 

10. Statement of Daniel Schuman, dated March 28, 1972. 

11. Bausch & Lomb Budget for 1972, dated February 15, 
1972. 

12. Douglas Cambell notes of March 16, 1972 Faulkner, 
Dawkins & Sullivan Sales meeting. (Campbell deposition 
exhibit 10). 

13. Douglas Campbell notes of March 1, 1972 (eanoben! 
deposition exhibit 9). : 

14, Notes re: Brokaw, Schaenen, Clancy & Co. traéing in 


Causa & Lomb cowmoin Stock. 


& Statement. 


1972. 


tion with 
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, 15. Byron Wien notes of March 15, 1972 conversation 

with Schuman. 

16. Byron Wien notes for Brokaw partnership meeting 
on March 16, 1972. 

17. Allen's memorandum of Daniel Schuman call to 
NYSE, dated March 17, 1972. 

18. Bausch & Lomb Soflens Sales chart first quarter 
1972, dated February 15, 1972. 

19 Bausch & Lomb Forecast of First Quarter oreparec 
by Harry Hooley, dated March 13, 1972. 

20. Chart, Soflens-1972, lens warranties (lenses) 
received weekly. 

21. January 1972 Bausch & Lomb Profit and Loss 
Statement. ~ 

42. February 1272 Bausch ¢ Lomu Prozit and Less 

23. Bausch & Lomb Quarterly Report first 3 serine; 
1971. 

24. Bausch & Lomb Quarterly Report — 6 months 
ending June 30, 1971. 

25. ” Bausch & Lomb Annual. Report, 1971. 

26. Bausch & Lomb Press Release Gated April 24, 1972. 


27. MacCallum draft research Feport made on March 15, 


28. List of names headed Bausch & Lomb. 
29. Howard Wille notes of David MacCallum conversa- 
Sheldon Greenbery on March 16, 1972. 


30. Howard Wille notes of Faulkner Dawkins £ Sullivan 


sales meetings held on March 16, 1972. 


31. Sidney Nolland notes of Faulkner Dawkins & Sullivan 
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sales meyting on March 16, 1972. 

32. List of names under heading Bausch & Lomb (Ss. 
Holiand), dated March 16, 1972. 

33. Sullivan notes of March 16, 1972 Re: Faulkner 
Dawkins & Sullivan seles meeting. 

34. Page notes of March 16, 1972 Re: Faulkner Dawkins 
& Sullivan sales meeting. 

35. Bausch & Lomb press release of March 1, 1972. 

36. Christine Ritichie notes of Faulkner Pawkins & 
Sullivan sales meeting dated March 16, 1972 and telex dated 
March 16, 1972. 

49, List of contacts by by Bausch & Lomb with 
financial analysts oF financial reporters from January  & 
1972 to March 30, 1972. : 

38. Bausch & Lomb press release Dated: - January 26, 
1972. 

39, Douglas Campbell notes of conversaticn on 
Bouech & Lomb Dated:, Pebruary $4, 1572. —(Campoei: Depositicn 
Exhibit 3). 


\ 
‘ 
‘ 


40.' Douglas Campbell notes of conversation with 


> 
MacCallum Dated: February 24, 1972. Campbell Deposition 
Exhibit 4. 

41. Douglas Campbell Bausch & Lomb notes Dated: 
March 1, 1972 (Campbefl deposition, Exhiit 6). 


42. Douglas Campbell Bausch & Lomb notes Dated: 


March 1, 1972 (Campbell Deposition Exhibit 7). 


43. Douglas Campbell Bausch & Lomb Notes Dated: 


March 2, 1972 (Campbell depositzon, Exhibit 8). 


44. Allen Deposition, Exhibits l-lA, 2. 
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45. Frank Baker notes of telephone conversations 
(Baker Gepos tei on, Exhibit 1). 
: 46. Typed notes of Frank Baker Bausch & Lomb telephons 
eonversations (Baker deposition, Exhibit 3). 
47. Security transaction record Dated: March 16, 
4972 (Baker deposition, Exhibit 4). 
\ 48. Bausch & Lomb Letters to Doctors Dated: October , 
“1973. 

49. Bausch & Lomb employee handbook, Facts About 
Your Company. 

50. Pamphlets Your Future with Bausch & Lomb. 

51. Letter to Prectitioners from Bausch & Lomb 
Dated: February 28, 1972. Lee 

52. Memorandum to D. Schuman from G. Molesworth 
Dated: March 10, 1972. 

53. Memorandum to D. Schumen from G. Molesworth 

Dated: February 10, 1972. . 

54. Memorandum to J. R. Williams from M. kK. Kullaly, 
subject: Instructional materials on Aphakic lenses Dated: 
September 15, 1971. : 

55. , Conference Report Dated: February 2, 1972. 

56. beecter to George W. Porter from Geoffry Moss 
Dated: December 21, 1971. 

57. Letker to James Dodd from Norman Weissman Dated: 
June 6, 1972. 

58. Letter to J. D. Moorman from G, S. Moss Dated: 
December 20, 1971. 

59. Letter to North Dakota Eye Clinic Ltd. from G. 

§. Moss Dated: December 16, 1971. 


60. Letter to ii. S. Marvelli from G. Hoss 
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Dated November 18, 1971. 
61. Letter to E. S. Martin from G. S. Moss Dated: 
January 12, 1972. 
62. Letter to P. Bern from G. Noss Dated: Novem- : 
ber 18, 1971. ' 
i 
63. One page handwritten notes, undated at top i 
*"product-Intro." | : 
64. Wall Street Journal article entitled "Bausch 
& Lomb Estimates 1971 Ket Soared Nicher than Anticipated 
due to Softlens" Dated: January 19. 1972. 
65. Dow Jones tape entitled "Bausch & Lomb Changes 
Method for Sealing "Soflens" Shipping Vials.” 
66. EDS Company Bulletin Dated: March 2, 1972. 
67. Research Report by Seiden & De Cuevas Inc. 
Dated: January 14, 1972, Re: saunch & LonS. 
68. Research Report by Loeb Rhoades & Co. Dated: 
@ January 18, 1972, Re: Bausch & Lomb. : a 
* G9. Reseerch teport by Seivan ¢£ De Cuevas Dated: | ne 
January 21, 1972, Re: Bausch & Lomb. : 
70. Research Report by Sanford Bernstein & CO. : ; 
pated: January 24, 1972, Re: Bausch & Lomb. | 
71. Research Report by Burnha & Company, Inc. : 
Dated: February 23, 1972, Re: Bausch & Lomb. 
72. Research Report by Burnham & Company, Inc. 
Dated: March 1, 1972, Re: Bausch & Lomb. 
73. Rescarch Report by Sciden & De Cuevas Inc. | 
Dated: Narch 3, 1972, Re: Bausch & Lomb. 
74. Research Report by Smith Barney & Co. Dated: - | 
\ 


march 3, 1972, ke: Bausch & Lomb. 


75, Research hepert by Cciden & De Cucvas Inc. 


Dated: March 17, 1972, Re: Bausch & Lomb. 
r 76. Reserch Report by Smith Barney & Co. Dated: 
March 20, 1972, Re: Bausch & Lomb. 
11: Research Report by Burnham & Company Inc. 
Dated: March 22, 1972, Re: Bausch & Lomb. 
78. Affidavit of Sheldon I. Greenberg, Dated: 
June 15, 1972. 
79. Sheldon I. Greenberg notes of Schuman conver- 
sation Dated: February 2, 1972. 
80. Sheldon I. Greenberg notes of telephone calls 
Re: Bausch & Lomb Dated: March 16, 1972. 
81.. IDS revision of earnings and dividend estimates 
Dated: February 7, 1972. 
82. Letter to Herbert Pang from G. S. Moss Dated: 
TanwEery 3, 297 a. 
83. Investigatory Transcript of Don B. Allen 
Dated: April 13, 1972. 
td. Investigatory Transcript of Dovglas Cétpo+il, 
Jc. Dated: April 7, April 28, and July 25, 1972. 
85. | Investigatory Transcript of Richard J. Clancy 
Dated: Agtit 20) 1972. 
86. Investigatory Transcript of Jack D. Harby 
Dated: April 19, 1972. 
87. Investigatory Transcript of Derrick C. 
Hoitsma Dated: March ¥0, 1972 and March 30, 1972. 
88. Investigatory Transcript of Barry E. Hooley 
Dated: April 28, 1972. 


89. Investigatory Transcript of Sidney M. Holland 


Pated: June 13, 1972. 
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90. Investigatory Transcript of David E. MacCallum 
Dated: March 21, 1972 and June 12, 1972. 

91. Investigatory Transcript of Michael Page Dated: 
June 14, 1972. 

92. Investigatory Transcript of Daniel G. Schuman 


Dated: April 3 and April 4, 1972. 


93. Investigatory Transcript of Byron R. Wien 


Dated: April 10, 1972. 
94, Investigatory Transcript of Howard Wille 

Dated: dJune.12, 1972. 
95. Bausch & Lomb Internal Forecast First Quarter 


Earnings vs. Budget. 
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VI. DEFENDANTS' LIST (OF 
EXHIBITS TO BE JSLD AT TRIAL* 
p 1. Copy of SEC Securities Act of 1933 Release No. 


5180, dated August 16, 1971, from file of Don Allen. 

B 2. Bausch & Lomb Annual Report for 1974. 

c. 3. Copy of sections of New York Stock Exchange ~ 
Company Manual dated July 18, 1968 and appearing at pages A-18 
through A-26 and A-22 through A-24 of the Company Manual. 


4— Copy of en October, 1968 Well =Strect Jocrens tl 
PY ; 


article entitled "Security Analysts Get SEC Suggestions on 
Handling of 'Insider' Corporate Data". 

Ep 5. Copy of a transcript published by the Finan- 
cial Analysts Federation entitled "Corporate Disclosure and 


Insider Information - 2 Panel Interview with Mr. Philip 4. 
Loomis Jr., General Counsel, The gacurktiee and Ezchange 
Commission,” presented at the Fall Conference of the Finan- 
cial Analysts Federacion held in Atlanta, Georgia, October 7, 
19638. 

4 6. A copy of the text of a speech entitled “The 
SEC Looks at Disclosure” given by Richard B. Smith, Conmis- 


sioner of the SEC, in Minneapolis, Minnesota, on Marcn 18, 


1969. 
e& 7. Copy of Wall Street Journal article dated 
October 9, 1968, entitled “Rules on Disclosure Den't Barc 


Exclusive Interviews, Cohen Says". 


ere Ticted 

In addition to exhibits Tisted on plaintiff's exhibit | 
list and, inasmuch as it is impossible to predict the 
testimony of plaintiff's witnesses, other exhibits for 
the purposes of cross examination, impeachment and 
rebuttal. 
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W 8. A copy of the text of a speech entities 
Stizorectin and the Securities Markets" given by Richard 
B. Smith, Commissioner  £ the SEC, before the Counselors 
Section of the Public Relations Society of America, in 
Chicago, Illinois, on November 17, 1968. 

os 9. A copy of the text of a speech entitled "Cor- 


porate Disclosures to Security Analysts" given by Richard 


"B. Smith, Commissioner of the SEC, at the Graduate School 


of Business, the University of Chicago, in Chicago, 
Illinois, on tiay 6, 1969. 

— 10. A copy of a transcript of an interview with 
Philip A. Loomis, Jr., Commissioner of the SEC, entitled 
"Loomis on Inside Information" published in the May-June, 
1972 issue of the Financial Anelysts Journal. 

x ll. A copy of the text of a soeech eniitles 
"puminations and Action on Enforcement” given by William 
J. Casey, Chairman of the SEC, at the New York Law Journal 
Con*erence, in New York, Bev York, on September 25, 1S72. 

Zz. = 12. A copy of the text of a speech entitled 
"Keynote For The SEC Speaks Again" given by G. Bradford 


: 3 
Cook, Chairman. Designate of the SEC, at a PLI Conference 


eal 


an Washington, D.C., on February 2321973. 


47. 13. A copy of the text of speech entitled "The 
Role of the Analyst in the Evolving Market System" given by 
G. Bradford Cook, codt reas of the SEC, before the New York 
Society of Security Analysts, in New York, New York, on 
March 27, 1973. 

M 14. A copy of the text of a speech entitled 


"Disclosure and the Changing Business Environment," given 
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by ©. Bradfore Cook, Chairman of the SDC, before the Amcracan 


vcesccasenesatinmansrosmcercinaccseah seen 


Society of Corporate Secretaries in New York, New York, on 


April 19, 1973. 


O 15. 4 copy of the text of a speech entitled 


"Democracy in the Markets" given by G. Bradford Cook, 


Chairman of ghe SEC, before the Economic Club of Chicago 


in Chicago, Illinois, on April 25, 1973. 


Recs 16. A copy of the text of a speech entitled 


"Continuity anc New Challenges" given by Ray Garrett, J©., 


Chairman of the SEC, before the Securities Regulation 


Institute, in San Diego, Caifornia, on January 16, 1574. 


g 17. A copy of the text of a speech entitled 


*"pirectors and the Federal Securities Laws" given by 


A. A. Sommer, Jr., Commissioner of the SEC, before the 


on February 2], 1974. 


ir., Chaizman of the SEC, before she Chicete Publicity 


Club in Chicago, Illinois, on March 123, 1974. 


i 19. A copy of the text of a speech entitled 


"Improved Disclosure — Opportunity and Responsibility for 


the SEC, before the Financial Analysts Federation Annual 


Conference in Los Angeles, Califernia; on April 29, 1974. 


Analysts and The SEC" given by Ray Garrett, Jr., Chairman 


in New York, New York, on May 3, 1974. . 


Colorado Association of Corporate Counsel in Denver, Colorado, 


R 18. A copy of the text of a speech entitled “The 


Role of Financial Public Relations", given by Ray Garrett, 


Financial Analysts" given by Ray Garrett, Jr., Chairman of 


7 20. A copy of the text of a speech entitled “The 
of the SEC, before the New York Society of Security Analysts 


u 21. A copy of the text of a specch entitled “A 


Comms sien Dilesna: Directors! Cuidelines Revisited" giver 
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ae by Ray Garrett, Jr., Chairman of the SEC, before the Confer- 
ence Board in San Francisco, California, on May 7, 1974. 
VA 22. aA copy of the text of a speech entitled 


"problems of Professional Responsibility" given by Ray 


Garrett, Jr., Chairman of the SEC, at tye American Bar 
Association in Montreal, Canada, on May 30, 1974. 
WwW 23. A copy of the text of an interview with 
_ Ray Garrett, Jr, Chairman of the SEC, published in the 
June 24, 1974 and July 1, 1974 issues of Barron's under the 


titles "Down, Not Out - SEC's Ray Garrett is Bullish on Wall 


Street" and “Hore Watchdogs", respectively. 

x 24, A copy of the text of a speech entitled "An 
Inside Look at Rule 10b-5" given by Rey Gerrett, Jone | : ae 
Chairman of the SEC, before en ALI-ABA Conference in z 
Washington, D.C., on April 10, 1975. 

25. Securities Exchange Act*of 1934, Release 
a No. 10316, dated August 1, 1973, entitled "Solicitation of : : 
Commenis oh che Boner late Wilization ana pisseminat ion 

of Undisclosed Material Information". 

2 26. A copy of the "Suggested Guidelines for 
Dealing with Financial Analysts ane the Investment Com- 
munity" published by the American Society of Corporate 
Secretaries, Inc., @ated March 12, 1969, copeeiee with 


cover letter dated October 12, 1973. 


HA 27. A copy of a pamphlet entitled “An Analyst's 


Guide To Corporate Relations" published by The New York 
Society of Security Analysts, Inc. in April, 1969. 
gE 28. “Summary of Suggested Guidelines on Inside 


Information," “Background for Suacested Guidelines on Inside 


Ynforictien,” and “Copments on Suggested Guidelines on inside 


/ 
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Information from Member Societies of The Financial Analysts 
vederde zon and Individual Analysts" of The Financial Analysts 
Federation dated October 4, 1973, together with e-ver letter 
dated October 8, 1973. ; : 
a¢ 29. Research Report of Roy L. Furman of Seiden i : 


and DeCuevas, dated July 18, 1969. 
bd 30, Research Report of Roy L. Furman of Seiden 
& DeCuevas, dated March 19, 1971. 
FE 31. Research Report of Peter Lagemann of 
Stillman, Maynaré and Co., dated April 20, 1s7l. 
FE 32. Research Report of J. Gary Burkhead of 
Smith, Barney & CoO-, dated May 10, 1971. 
pare 33. Research Report of J. Gary Burkhead of 
Smith, Barney & Co., dated May 20, 1971. 


KE 34. Research Report of ULavid MacCallum of 


Faulkner, Dawkins & Sullivan, dated July 14, i971. 


ae 35. Research Report of David MacCallum of 


ee 


: Foun Wass S40. Sess . 2 Regese s r 
Peulkner, Pavkins & Sulliven, Gated August 25, 197 


paray 36. Research Report of Lewis Sanders of Sanford 


C. Be-nstein & Co., dated August 27, 1971. 
KK ae Research Report of J. Gary Burkhead of 
Smith, earns & Co., dated September 3S pee oN 
dc 38. Research Report of J. Gary Burkhead of 
Smith, Barney & CO-, dated September 21, 1971. 

: MM 39. Research Report of Michael LeConey of 
Faulkner, Dawkins & Sullivan, dated September 24, 1971. 


NN 40. Research Report of Leonard M. Wilson of 


Burnham & Co., dated October 15, 1971. 


oc 41. Research Report of Peter Lagemann of 


Stilluan, Maynard @ CG., Gated October 18, 1971. 
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P 42. Research Report of Roy L. Furman of Seiden 
& DeCucvas, dated October 22,- 191i 
eT) 43. Research Report of David MacCallum of : 
Faulkner, Dawkins & Sullivan, dated October 26, i971. 
RR 44. Research Report of J. Gary Burknead of é 
Smith, Barney ¢ Co., dated December 21, 1971.. 
os 45. Research Wire Report of J. Gary Burkhead of 
Smith, Barney & Co., dated January 4, 1972. 
ig 46. Research Report of Leonard &. Wilson of 
Burnham & Co., Gated January 5, 1$72. 
vd 47. Research Report of Value Line ated January 
14, 1972. ‘ : 
vv 48. Research Report of J. Gary Burkhead of 
Smith, Barney & Co., cated January 17, 1972. 
wo 49, Research Report of Merrill Lynch, pieice, | 
Fenner & Smith, dated February 14, 1972. i a 
e Kx 50. Addendum to Research Report of Merrill: | 
Lynch, Pierce, Fenner & Saiih of gebrvary 1-, 1972, sen 
: \ 
over news wire March 1, 1972. 
vy 51. Research Wire Report of J. Gary Burkhead 
of Smith, Barney & Co., dated February 24, 1972. ’ | 
22 52. Research Wire Report of J. Gary Burkhead | : 


of Smith, Barney & COo., dated February 29, 1972. 
AKA 53. Research Report of PIR/C, dated Narch 1, 1972. 
@BB 54. Research Report of Standard & Poor's, dated ‘ 


March 8, 1972. | ae 
= | 


CLC 55. Press Release Issued by Bausch & Lomb on 


April 20, 1971. 


DDS 56. Dow Jones tape, of October i4, 1971 at 6:50 a.m., 


entitled “Hat] Patent Development Discussing Soft Lens Licens- 
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ing Pacty with Bausch & Lomb" by David Brand, Dow Jones staff 
reporter. 

ECE 57. Rochester Times-Union articles of April 23, 
1971, entitled "Soflens Spreads Excitemen what Will It Bo 
For Profit?" and “Another Firm Applies to FDA". 

FEE 58. Memorandum from L.S. to File (Memorandum of ; | 
Sanford C. Bernstein & Co.), dated May 10, 1871, re: Interview 
with Daniel Schuman. 

GGG 59. Memorancum from L.S. to File (Memorandum of 
Sanford C. Bernstein & Co.), dated May 10, 1S71, re:  Inter= 
view with Jerry Feldman, President of National Patents 
Development Corp. 

HHA 60. Press release issued by Bausch & Lomb on 
July 21, 1971. = 


Sil. 61. Hews clipping of August 19, 1S71, entitled 


4 
- 
Same 


"Bausch & Lomb Forecasts Profits". 


eee eee et LL LCT A 


ran] 62. Gallup Study, dated August 1971, entitied | 
a tpubije Rnovledge of ani Interest jn Seit Certact Lenses". 
KKK 63. Wall Street Journal article of September 22, 


1971, entitled “Infection by Soft Contact Lenses Prompts 
Seizure of 1,500 ‘Bootleg’ Sets in California". 
ee 64. Washington Star article of September 24, 
1971 entitled "Soft Lens Developer Expanding Market, Uses". 
HMM 65. A eee of the Wall Street Journal "Heard 
on the Street" column of October 12, 1971, by Dan Dorfman. 


VAAN 66. Press release issued by Bausch & Lomb on 


October 19, 1971. | 
Poiote) 67. Letter from Richard A. Burr, R.A. Gosselin 


ana Co., Inc., to Davie ll. facCallua, dated December 16, 
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1971, with handwritten note from DUM, and enclosed pre- 
liminary draft of telephone questionnaire. 

PPP 68. Letter entitled “Regulations on Soft Lens 
Advertising: An Open Letter to COA Membership" by Michael 
K. Mullaly in the December ~ January 1971-1972 issue of 


J al of the California Optometric Association. 


the Journ 


-eeeeeeaencaeaesaanaa: et at 


Q90 69. Wall Street Journal article of Janvary 4, 


1972, entitled "‘'Soft' Contact Lenses Probed by Canada; 
Becteria Said to Have Been Found in Some" by Davie Brand. 
RRR 70. Draft Research Report of Lewis A. Sanders 
of Sanford C. Bernstein & Co-, dateG January 14, 1972, 
addressed to wir. Daniel G. Schuman. 
S33 71. Wali Street Journel article of January 14, 
1972, entitled "Contact Lenses Have Serious Probleme, Two ~ 


Researchers Say". 


(TT 72. Wall Street Journal article of February 4, 
& 1972, entitled “Union Corp. Asks FDA for Clearance."- 
vv 43, Womoranda, Gated Janvary 17, 1972 and February 4, 


1972, from Seiden & DeCuevas files re: Cortacts with profes- 
sionals on attitude toward Soflens contact lens. 

VVV 74, Wall Street Journal "Heard on the Street" 
column, dated February 23, 1972, by David Brand. 

We 15. wall Street Journal article of February 24, 
1972, eaciened "DuPont Gives Data on Soft Contact Lens 
Developed in Secret". | 

xe 76. New York Times “Market Place" column of 
February 24, 1972, entitled "DuPont's Lens Affects Others", 
by John J. Abele. 


yyy 27, Rochester Tines-Union article of February 


ee ctnaumniienelial 


4d, 1972, entiticd "yard Questions Raised by Soft Lens 


Ssnabhie". 
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@ 2 ‘ | 78. Dow Jones tape of March l, 1972, at 1:29 p.m. 
226 : 


entitle’ #Leading Brokerage Firm Withdraws Buy Recommendation 

on Bausch & Lomb” by Dan Dorfman, Dow Jones staff reporter, and 

subsequent transmittals at 1:58 p.m., 2:68 p.m. and 2:09 p.m. 
ARAA 79. Bausch & Lomb Soflens Division publication, 

entitled "Soflens Sales Policy and Price List", dated March 

1, 1972. 


BEER 80. Wall Street Journal article of March 2, 1972, 
entitled “Bausch & Lomb Letter to Doctors Concedes Problems 

Col 81. New vork Times "Market Place" column of arch 
2, 1972, by John J. Abele. 

Dood 62. Memorandum from W.W. Wadman to R.G. Ellis, 


et al. (Memoranéum of Investcrs Diversified Services, Inc.), 


dated March 2, 1972. 


EEEE . 83. Memorandum from Zeonard “1. Wilson to Institu- 
& tional Sales (Memorandum of Burnham & Co.}. @atec March 3, 
3972. 
ECEE 84. Edwards & ilanly Washington Institutional 
atm 


Service Release, dated March 13, 1972, re: Potential senate 


ah : 
hearings on the soft lens industry. 


GGGE ? Ep ee 
85. Memorandum from Carrol McGinnis to Research 


Staff (Memorandum of Funds, Inc.), dated March 13, 1972, re: 


HHHHDally notes from Leonard Wilson - Burnham & Co. 


86. Lewis Sanders handwritten question list, 


ted March 15, 1972, for interview with Daniel Schuman. 
2 Ae BED 


87. Release by Daniel Einhorn (First Manhattan 


Co:), dated March 14, 1972, re: Senate preiiminary investi- 


gation of Bausch & Lomb. 


88.: Momorzndum from Ronsl 


SHY 


neem 
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e Good£friend, et al. (Hemorandum of F.S. Smithers & Co.), 
dated March 28, 1972,-re:Contact made by the NYSE 
Stockwatching Committee — March 27, 1972. ' 
KERR 89. Reuters tape of March 15, 1972 at 3:58 p.m. e 


and 4:36 p.m., re: Wartner-Lambert and Frigitronics discussions. 
ja a] ad 90. Dow Jones tape of March 15, 1972 at 4:ll p.m., 
entitled "Warner-Lambert Says Discussions with Frigitronics 


Progressing”. 


VHMM 91. Reuters tape of March 16, 1972 at 11:00 a.m. 
and 11:18 a.m., re: Bausch & Lomb trading activity. 

NANA 92. Reuters tape of March 16, 1972, re: Bausch & 
Lomb stock price drop and Senate investigation. 


felaieie) 93. Hourly sum«aries of trading in Bausch & Lomb 


common stock on March 16, 1972. 
Pir. 94, New York Stock Exchange Memorandum 2f hourly 
volume of trading in Bausch & Lomb stock on March 16, 1972. 
= - QQRQQ 95. Dow Jones tape of March 17, 1572 at 10:02 
u.m., entitled "Faulkner, pewkins § Sullivan Cancels ‘Buy’ 
Recommendation on Bausch & Lomb Stock". 
eerh 96. Dow Jones tape of March 17, 1972 at 10:38 
a.m. re: Faulkner, Dawkins & Sullivan and Smith, Barney & 
Co. cancellations of Bausch & Lomb buy recommendations. 
SESS 97. Dow Jones tape of March 17, 1972 at 2:28 
_pem., re: Faulkner, Dawkins & Sullivan and Smith, Barney & 
Co. cancellations of Bausch & Lomb buy recommendations. 
eee 98. Dow Jones tape of March 17, 1972 at 2:55 
p.M., entitled "SEC To Probe Yesterday's Trading in Bausch 
& Lomb - NYSE Also Seeks Brokerage Firm's Record of Trans- 


actions” by Dan Dorfman, Dow Jones staff reporter. 


in 
to] 


puod - 99, bow Jones tide of Harch 17, 1972 at 2:5 


a 
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yvv" 100. Dow Jones tape of March 17, 1972 at 3:30 


p.m., Fee, ‘NYSE investigation. 


p.Mm., entitled “Bausch & Lomb Reaffirms Its farnings Esti- 
mate For ‘The lst Quarter" 

DWwO - 101. Rochester Democrat & Chronicle article of March 
18, 1972, entitled "SEC Examining B & L Nosedive" 

XxK> 102. Minneapolis Star article of March 18, 1972, 
entitled “Optical Stock due for Probes" and New York Post 
article of March 18, 1972, entitled “Bausch & Lomb Slides" 


ne dr Ard 103. Orlando Sentinel article of March 18, 1972, 


entitled “Bausch & Lomb Trading Probed" and Toronto Daily Ster 


article of March 18, 1972, entitled "Bausch & Lomb Trading 
® Probe Reported in New York". 
w22 2. “104. Los Angeles Times article of March 18, 1972, 


entitled "Trading Ealtead in Bausch & Lomb as SEC srebe Looms 


& and Rocky Mountain News article of March 18, 1972, entitled 


®NYSE To Probe Bausch & Lomb Dip". 
ARRAR 105. Long isleng Press erticle of Masch 15, 1972; 


entitled "It's Still Downhill For Bausch & Lomb" and 


——— 


’ Binghamton Evening Press article of March 19, 1972 entitled 
"SEC Greasing* Skids of Bausch & Lomb". 
BREED 106. Detroit Free Press article of March 19, 1972, 
ats entitled "Probes Add to Bausch & Lomb Woes" 


ecole 107. Chicago Dailv News article of March 19, 1972, 


z ' entitled "Probe Reports Hurt Bauscin & Lomb". 


SF 


-pppob 108. Los Angeles Herald - ‘saminer article of 
March 20, 1972, entitled "Bausch & Lom» inquiry? ‘No Comment, ' 


Says SEC" and Chicaao Today article of March 20, 1972 entitied 


“Rausch & Lomb Trade Probed". 


—— enamel 
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"pending Investigations Grease Skids for Bausch & Lomb". 


109. Denver Post headline of March 20, 1972, 


PrREE 
Ji0. Wall. Street Journal "Heard on the Street” 
column of March 23, 1972, by Dan borfman. 


GGGGE 
111. Journal of the American Optometric Associa~ 


Journal of the 
tion, March 1972 issue, article entitled "The Hydrophilic 
Contact Lens: A Clinical Study” by Henry A. Knoll, Ph.D. 
and L. Dean Clements. 
WHKAA 
112. Dow Jones tape of February 24, 1972, entitled 
"puPont Confirms Research On Contact Lens". 
pai i 
113. Bausch & Lomb Quarterly Report for First 
Nine Months, 1371. 
bon ea a I ; MO } ‘ 
114. Daily traaing summaries of Bausch & Lomb 
common stock on the New York Stock Exchange for the first 


quarter of 1972. 


KKK KK paul ; 
& Vis) Wicharti ofthe weekly cldsing prices ef Bausch 
& Lomb common stock on the New york Stock Exchange from 
Janvery 7; 2972 to may 30) (25726 
€ccddu 


116. Bausch & Lomb Invoice Ro. 343348 concerning 
an order dated February 29, 1972, for Fitting Set B to Dr. 


John B. Brockoven. 


Mi MMA eet ue 
\ He eo 97! BaReGn & Lomb original Soflens Division order 
ZOrM, dated May 14, 1971. 
NNNNN 
; 128. Letters re introduction date of aphakic lens. 


VII. STIPULATIONS AND OBJECTIONS 
WITH RESPECT TO EXHIBITS 


1. It is stipulated that all exhibits are authen- 


tic except plaintiff's exhibit 63. By stipulating to the 


authenticity of exhibits, the parties hereto do not stipulate to } 


any characterizations of the exhibits contained in descriptions 


thereof in this pretrial order. 


2. It is stipulated that plaintiff's exhibits 7, 10- 


11, 17-26, 49-51, 56, 58-62, 65, 82 and $5 and defendants 


exhibits 3, 59, 93, 94, and 114, 116 and 117 are admissible. 


3. it is stipulated that plaintiff's exhibits 8, 
9, 35, 38, 64 ana 66-77 and defendants' exhibits 2, 5, 29-57, 
60-56, Go, Yi, 12, 74-81, 84, €7, 89-92, and 5-113 are 
aamissible for the purpose of establishing their publication 


but not for the purpose of establishing the truth of the- 


statements contained therein or for any other purpose except 


Paes) at ve ae ¢ SE ee anak 
an provided in peregrape © hereoS. 


4. It is stipulated that the research reports marked 


plaintiff's exhibits 6€6 through 77 and g@efendants' exhibits 29 
through 54 were published on oF about the dates thereof and that 
the author of each, if called to the stand, would testify that 
his opinion with respect to the matters reflected in his report 
on the date thereof was as stated therein. 

5. Plaintiff reserves all objections as to the 


admissibility of defendants’ exhibits 1, 4-28, 58, 68, 70, 73, 


83, 85, 86, 88, 115 and 118. 


6. Defendants reserve all objections as to the admissi- 


bility of plaintiff's exhibits 1-6, 12-16, 27-34, 36-37, 39-48, 


53 


Pe Defendants designate the following plaintiff's 


¢ 
exhibits as confidential and subject to the terms of the 


Confidentiality Stipulation dated March 3, 1975: Foe re 


22, 54555, 57 and 95. 
; 


\ 
\ 
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VIII. MISCELLANEOUS STI PULATIONS 


1. Stipulations of fact Aina 5 and 7 and the 
stipulations with respect to defendants' exhibits 1-2 and 5- 
24 are without prejudice to any contention by plaintiff that 
said stipulations of fact and exhibits are not relevant. 

2. It is stipulated that, if called to the stand, 
Messrs. Ramsden and Schaenen and Mss. Borneman, MacFarlane 
and Volz would give the testimony contained in the transcript 
excerpts designated on defengants' witness list, chat Mr. 
Stillman would give the testimony wontainee in tae transcript 
excerpts designated on plaintiff's witness list, avd that 
such excerpts may be received in evidence irrespective of the 
availability of said witnesses to testify at trial or the 


provisions of Rule 32, Fed. R. Civ. P. 


3. Stipulations of fact shall not prevent any party 


from adducing evidence concerning the circumccanc said 


facts or which is necessary to plece said facts in context. 


5. 
§. 


IX. PLAINTILE'S WITNESS LIST 


Daniel G. Schuman 
Syron R. Wien 


Richard J. Clancy 


David MacCallum 


Derrick C. Hoitsma 
Douglas Campbell, dr. 
Howard Willie 
Harry E. Hooley by 
Oo, 6, line 8 = 
Dp. 40; line 22° = 
p. 43, line 1 = 


of his deposition in 


Eugene A. Stillman by 


Dp. 3, fine’ 6 
iD. (by eine 20 
p. 9, line 21 
p. 14, line 25 


ro 


of his deposition in 


Insight Paclkner 


J. Gary Burkhead 


walter Lehman 
Sidney Holland 
Sheldon Greenberg 
Frank Baker by 


p. 4, Line 3 
p. 10, line 24 
p. 11, line 27 
p. 20, line 26 
Dp. 27, Line 5 
p. 30, line 25 
p. 35, line 24 
p- 39, line 28 
p. 41, line 5 
Dp. 62, Linc, 17 
Dp. 45, dine /2 
p. 47, line 26 


rest ee Ee Fee Oe Vai Fees Wisi sn i a 


p. 40, line 
p. 41, line 
p. 43, line 


this action 


p. 4, line 
Di er yeene 
Dp. 12, Line 


p. 18, line 


this action 


p. 10, line 
Pp. lis 3 ine 
p. 19, dine 
p. 26, line 
p. 30, lize 
p. 35, line 
o. 37, line 
p. 40, line 
p. 41, line 
p. 43, line 
p. 45, Line 
pi SL, Line 


~ 
oO 
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May 2, 1974. 


May 2, 1974. 
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p. Sl, line 16 ~ p- Se. line 3 
D. 55, line 16 - p. 56, Jine ~5 


of his deposition in this action on October 9, 1974. 
16. Norman Weissman 
17. Donald Allen by 


p. . 4, kine 20 p. 10, line 12 


eee neerennnrenenerenipamnnnittn ACC A COTE 


py. 10, Line 12) - line 20 
p. il, line 2 = 2B. 16, line 24 } 
p. 17, line 10 = 2B. 19, line 13 
po. 20, line 25 = P- 25, line 2 
p. 26, line’ 2 =. P- 29, line 25 
Dp. 31, line 3 -  2- 32, line 17 
Do. 36- dine 15 = B- 58, line 25 
mp, 609 line 12 °° p- 64, line 12 
Bp. 66, line 3 = B- 73, line 11 
p. 73, line 22 - G Sty line 2 
Dp. 84, Line 12 = b- 103, line 6 
p. 103, line 16 - 2B: 129, line 25 
Sp. 132, line 15 ~ p- 142, line 23 
p. 144, line 1 - Bp: 146, line 9 


p. 151, line 9 p. 153, line 22.” 


of his deposition in this action-on May L, 1974. 
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& X. DEFENDANTS' W “¢NUSS LIST* 


‘ 


t 


1. Carmody Bornemann, by 


p. 4, line 8 - p. 5, line 18 
Dp. 6, line 2 - Bp. 18, line 12 


of her deposition in this action on June 26, 1974. 
2. Roy Furman 
3. Jack Harby 
4. Ronald LaBow, by 


6, line 7 - p. 7, Line 6 

7, line 11 -— line 17 

8, line 10 - p. 9, line 10. 
10, tine 3- p. Lis tine = 
12, line 1 - line 13 

15, line 13 - line 21 

16, line 9 - line ll 

17, line 1 - line 10 


DOR ARIOOY 


21, line 21 - p. 22, line 12 
23, line 21 - line 25 i 

f. 24, line 19 - p. 25, line 3 

6. 25, line 22 - p. 26, line 1? 

f. 26, line 24 - p. 27, line 19 

6. 32, line 23 - P2 40, line 5 

p. 41, line 11 - p. 42, line 9 

Ss, 43, line 11 - line 23 

@ %. 45, line 24 - p. 48, line 16 
p- 49, line 10 - p. 52, line 6 ] 
. 62, line 22 - ps 70, tine # 
6. $8, ling 23 - p. BS, line U5 - 


of the transcript of his testimony before the SEC on 
April 10, 1972 and by : 


p. 117, line 12 - line 16 

p. 132, line 5 - p- 137, line 8 
6. 138, line 12 - p. 139, line 21 
é: 140, line 15 - p. 141, line 9 


. 153, line 4 - line 18 
| 475, jime 23 - p- 178, line & 


aya 

* Bausch & Lomb and Hr. Schuman also reserve the right to 
call as witnesses or to offer the testimony of persons 
listed on plaintiff's witness list, and to call not more 
than three expert witnesses not identified above. In the 
event defendants elect to call expert witnesses not 
identified above, they will disclose the identities of 
said witnesses at least thirty (30) days prior to trial. 
Bausch & Lomb and Mr. Schuman also reserve the right to 
call «3 witnesses persons the trenscriots of whose 
testimony is oftcred in the event said transeripts or 
pects thereof are net reeeived in evidence. 


ON IO 


Die 


p- 190, line 20 - p. 191, line 17 
. 220, line 25 - p. 222, line 9 


of the transcript of his testimony before the SEC on 
August 10, 1972. 


Ronald Linclau, by 


p. 5, dine 21 
p. 13, line 3 
Oo. 12, Line 2 p. 13, line 6 
p. 15, tine 1 line 25 

p. 16, line 14 = Pp. 17, line 14 
p. 18, line 1 - p. 27, line 8 
p. 28, line 25 - B- 29. line 18 
p. 30, line ¢ = line 25 

p. 32, line 15 - line 15 

p. 33, line 12 — P.- 34, line 10 
@.. 43, line 7 - p- 44¢ line 10 


p. 6, line 17 
p. 12, line 5 


of the transcript of his testimony before the SEC on 
July 7, 1972. 


| ee ene 
June Burns MacFarlane, by 

p. 4, tine 1 > p- 5: line 23 

Dp. 5, Line 18 - P- 7, line 14 

o. 8, line 10 = 8- 21, Line 12 
of her deposition in this action on June 26, 1974. 
Helen Magliozzi 


al * Pi " -e I ~s 
Ricard 7. kewséen, by 


op. 3, tine 12 - Be 5, line 9 
p. 12, line 5 = Bp. 25 line 10 


of his deposition in this action on December 10, 1974. 


Lewis Sandets, by 


p. 5, line 12 - p. 7, line 1, line 6 - line 10 
p. 7, dine 20 = p- G, line 22 
p. 11, line 10 — p> 17, line 13 
po. 20, line 5 - line 23 : 
oO. 21, Line 16 > &- 22,. line 4 
p-. 22, line 22 - p. 25, line 11 
o. 30, line 20 - B: 31, line 2 
p. 47, line 21 - p- 48, line 13 
p. 48, line 24 ~ p- 49, line 16 
p, 50, line 1 = line 19 

©. 52, line + - BP: 63, line 1 
p. 65, line 10 - p. 72, line 6 


of the transrript of his testimony before the SEC on 
June 15, 1972. 
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10. Neley Schaenen, dtu; BY 


é 


p. 4, Line 7? - P- 92, line 16 
p. 24, line 1 - line 25 


of his deposition in this action on hay 28, 1974. 


11. Michael R. Sciortino, by 


p. 6, line 2 > B- 8, Jine & 
mp. & iine 12 > PB: 10, line 4 
: p. 10, Line 30 - o. 12, Line 7 
p. 12, line 17 - p- 13, tine 19 
p. 16, line 9 - p. 17, line 4 
p. 18, tie 4 line 25 


rt 


of the transcript o: his testimony before the SEc on 
June 14, 1972. 
12. Anita M. Volz, by 


p. 4, line 12 - p- 7, Line 10 an 
p. 9, line 1) — p. 13, tine $ : 


of her transcript in this action on June 26, 1S -- 


13. Leonard Wilson 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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SECURITIES AND EXCHANGE COMMISSION, 
‘Plaintiff, OPINION 
~against- : 
73 Civ. 2458 
BAUSCH & LOMB, INC. and 
DANIEL G. SCHUMAN, = 
Defendants. 
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WILLIAM D. MORAN 
Regional Administrator 
Securities and Exchange Commission 
26 Federal Plaza 
New York, New York 10007 
Attorney for Plaintiff 


ALFRED E. T. RUSCH, ESQ. ~ 
NEIL S. LANG, ESQ. 
BENJAMIN GREENSPOON, ESQ. 
Of Counsel 


NIXON, HARGRAVE, DEVANS & DOYLE 
Tincoln First Tower 
Rochester, New York 14603 
Attorneys for Defendant Bausch & Lomb, Inc. 


WILLIAM H. MORRIS, ESQ. 
JOHN STUART SMITH, ESQ. 
Of Counsel 


PAUL, WEISS;,-~ RIFKIND; WHARTON & GARRISON — 
345 Park Avenue 
New York, New York 10022 

Attorneys for Defendant Daniel G. Schuman 


ARTHUR L. LIMAN, ESQ. 
LEWIS A. KAPLAN, ESQ. 
ADELE R. WAILAND, ESQ. 
of Counsel 
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¢ WARD, J. 


Plaintiff Securities and Exchange Commission 
("SEC" or "Commission") seeks to permanently enjoin defendants 


Bausch & Lomb, Inc. ("BOL") and Daniel G. Schuman ("Schuman") 


| 
| 
| 


from violating §10(b) of the Securities Exchange Act of 1934 
("the 1934 Act"), (15 U.S.C. §78j(b)), and Rule 10b-5 promul- 
gated thereunder, (1.7 CER §240.10b-5). 

Introduction 


| The broad anti-fraud provisions, §lo0b)of the 1934 


N 


Act and Rule 10b-5, are an essential part of American securities 
law. Section 19 declares it "unlawful for any person . « - 


(b) [t]o use or employ, in connection »'th the purchase or 


o sale of any security . - - any manipulative or deceptive 
device or contrivance in contravention of such rules and 
regulations as the Commission may prescribe as necessary OF 

’ appropriate in the public interest or for the protection of 

investors." 15 U.S.C. §78j. Pursuant to this grant of 

authority, the Commission in 1942 promulgated Rule 1L0b-5, 
which reads: 
"Employment of manipulative and deceptive 
devices. 
om 
"Tt shall be unlawful for any person, directly or 
indirectly, by the use of any means or instrumen- 


tality of interstate commerce, or of the mails, or 
of any facility of any national securities exchange, 


etcccaaniiges eo snow sect menncteltataceeene th 
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"(1) To employ any device, scheme, or 
artifice to defraud, 


"(2) To make any untrue statement of a 
material fact or to omit to state a material 

fact necessary in order to make the statements 

made, in the light of the circumstances under 

which they were made, not misleading, or 
"(3) To engage in any act, practice, or course 

of business which operates or would operate as 4 

fraud or deceit upon any person, in connection 

with the purchase or sale of any security." 

Both §10(b)jand Rule 10b-5 are designed to protect 
the unwary from the unscrupulous. In addition, they attempt 
to insure that even the most sophisticated investor is not 
duped simply because he is not privy to information made 


available only to a favored few. These enactment: effectuate 


the goals which underly our national system of securities 


_ regulation: full disclosure and prevention of unfair practices. \ 


Speaking for the draftsmen of §10(b), Thomas G. Corcoran stated: 


"Subsection (c) [§9(c) of H.R. 7852 - later §10 
(b)] says, 'Thou shalt not devise any other cunning 
devices’. . 


"Of course subsection (c) is a catch-all clause to 
prevent manipulative devices. I do not think there 
is any objection to that kind of clause: The Com- 
mission should have the authority to deal with new 
manipulative devices." 

@ 

Hearings on H.R. 7852 and H.R. 8720 before the House 
Comm. on Interstate and Foreign Commerce 73d Cong., 
2d Sess.,115 (1934). 


Over the course of time, these provisions have gener 
ated a great deal of litigation, and a substantial body of law 


me 
has developed around them. Yet their essential nature must not 


aan 
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be lost sight of. In a recent 10b-5 opinion, Green v- Santa 


Fe Industries, Inc., 533 F.2a 1283 (2d Cir. 1976), Judge Medina 


noted that, "[s]ince the time to which the memory of man runneth 


not to the contrary the human animal has been full of cunning 


J. ¢§ potatoe ice 


and guile." Id. at 1287. Exceptional if not unique among 
10b-5 cases, the instant matter involves a defendant who 
cannot fairly be described as a man "full of cunning and guile." 


¥ % 


This man, nevertheless, is accuse of "tioping i.¢.. 


| 
| disclosing material inside information in violation of Rule 
LOb=5. 


The Background Facts 


BOL, one of the country's leading manufacturers of 
optical products, is a publicly held corporation with its 


principal place of business in Rochester, New York. At the 


time of the events complained of and to date its stock has 
been traded on the New York Stock Exchange and the Pacific 
Coast Stock Exchange. BOL's business is divided into four 


ee product categories: Soflens; Opthalmic Products; Scientific 


Instruments; and Cesnsumer Products. 


Since May 1971 Schuman has been Chairman of the 
& 
Board of Directors of BOL. Between 1967 and 1971 he served 


as Executive Vice President for finance and administration. 


In that position, one of his responsibilities was the’ firm's 
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| relations with the financial community, including securities 
analysts. | ; . 
BOL attracted the attention of many investors in 
1971 because of the commercial introduction of an exciting 
new product, "Soflens," a soft contact lens. After the re- 
ceipt of approval of their marketing from the United States 
Food and Drug Administration ("FDA"), the lenses were first 
sold to practitioners (opthamologists, optometrists, and 
epticians) in kits each holding 72 lenses; the practitioners 
could later purchase more lenses in whatever quantity they 
chose. BOL held a series of symposia in cities throughout x4 


the country between May and November 1971 at which the Soflens 


Substantial numbers of kits were sclad in 1971, and 


{ 
{ 
| 
_ & was introduced to the potential professional customers. 
| this fact was reflected in BOL's earnings for that year. The 
| 


2D 


company's earnings per share of common stock by quarter in 1970 
and 1971 (before earnings from a 1971 acquisition and before 
extraordinary income) and for the first quarter d@ 1972 are set 
forth in the following table. 


1970 1971 1972 : 


} 

{ 4 First Quarter $ .36 HERS $ .68 

| Second Quarter S .43 $ .45 

| Third Quarter $ .39 $ .61 os 
\ Fourth Quarter $_.35 $1.02 me) 


$7.53 $2.35 
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In an article entitled "Bausch & Lomb Estimates 
'71 Net Soared Higher Than Anticipated Due to Soft Lens" which 
appeared in the Wall Street Journal of January 19, 1972, staff 
Reporter David Brand wrote what purported to be the substance 
of an interview with Schuman. Prior to publication the 


article was not seen by Schuman or any other BOL official. 


From Mr. Schuman's comments, it can 
be deduced that the lens contributed between 
82 cents and $1 a share to the year's earnings; 
and that fourth quarter operating net rose sharply 
to $1.02 a share from an indicated 35 cents a year 
ago. 


Things are going to get even better for Bausch 
& Lomb, Mr. Schuman hinted. Earnings for the first 
quarter, he predicted, "should be pretty good," 
when compared with the 1971 fourth quarter. And 
for all of 1972, “the range (of earnings) is very 
considerable."~ 


The earnings impact of the soft lens in 1972, 
"should be very substantial," according to Mr. 
Schuman. This can already be seen from the effect 
on the second half of 1971. In the fourth quarter, 
the earnings impact of the lens "was more than twice 
that of the impact of the lens in the third quarter," 
Mr. Schuman said. 


Schuman was unhappy with Brand's account of his 


"predictions" of 1972 first quarter earnings. At trial, he 
testified that he made no comparisons to the previous year 
but simply said the first quarter earnings "tshould be pretty 


good, * period." 
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@ Analysts and the company anticipated a drop in 
Soflens sales in the first quarter of 1972. The symposia 
had concluded late in the preceding year, initial orders had 
been taken, and the products were being shipped. Subsequent ae 
sales would be replacements or new orders from presumably 
less interested practitioners who had not responded to the 
promotional campaign. Consumer acceptance was still a matter 


of speculation. Lewis A. Sanders ("Sanders"), an analyst 


with Sanford C. Bernstein & Co. ("Bernstein"), stated in a 
memorandum dated January 24, 1972, "we estimate that domestic 
inventory kit shipments will fall considerably in the first 
quarter [of 1972]. .. ." 

@ A wave of adverse publicity developed about the 
Soflens in late 1971 and became more intense in the first 


quarter of 1972. Articles circulated in the press suggesting 


dene mames my mamectinen mtr 
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that soft contact lenses were liable to become contaminated 
and pose a health threat to their users. Other stories raised 
the spectre of FDA inquiries and the possibility of competition 


from other manufacturers. This "flak" reflected on the fortunes 


of BOL. The New York Stock Exchange ("NYSE") price of BOL 


dropped from $194.75 on January 28, 1972 to $145 on March 10 
| of that year. 
On February 29, 1972, the firm of Smith, Barney & Co. 


withdrew its "buy" recommendation on BOL stock, citing three 


reasons for this action: 


1. Recurrent negative publicity which 

questions both the safety and efficacy 

of soft contact lenses. 

2. Periodic concern that the Food and 

Drug Administration /FUA/ may impose re- 

strictive regulatory controls. 

3. The possibility of competition. 

In the midst of the rumors about coritamination, 

a press release was issued by BOL on March 1, 1972 stating 
that Soflens shipments had been halted temporarily because 
of a leakage problem in the shipping vials but that they 
would resume the following day. In fact, shipments of 
Soflens began again on March 10, the delay occasioned be- 
cause BOL was awaiting certain test results. 

BOL's own confidence in its performance waned as 
che year progressed. The company internally predicted earnings 
of $1.04 in January but lowered them to $.95 in February and 
again to $.74 on March 9. This last revised internal earnings 
forecast was received by Schuman on March 13. 

Schuman had been away on vacation in Mexico during 


the period February 23 to March 12, 1972. During his «ebsence, 


securities analysts had requested appointments to speak with 


him and his secretary, who did not ordinarily schedule engage- 


ments without his knowledge, had set up several interviews. 
Although he had misgivings about the meetings, 


Schuman decided to go ahead with them rather than appear to 
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be "ducking" the analysts and their anticipated discussions 
of the decline in his company's stock. Additionally, he was 
interested in learning what the analysts were thinking and q 
hoped that speaking with tnem would help to prepare him for a NG 


planned meeting with Dan VYorfman ("Dorfman"), Dow Jones staff 


reporter and Wall Street Journal columnist. 


Inasmuch as the events which “ollowed form the 


Ba | 


predicate of this action, further recitation of the facts is 
deferred. The major incidents out of which liability is said 
to arise will be analyzed later in this opinion in lish: of 
the applicable law. wee 
| Corporate Communications with Securities Anulysis ® 
e At the heart of this controversy is a quesvcitn ot 
| the permissible scope of communications between a corporate m 
| officer and securities analysts. Analysts provide a needed 
| service in culling and sifting available data, viewing it in 
light of their own knowledge of a particular industry and wee 
ultimately furnishing a distilled product in the form of re- 
ports. These analyses can then be used by both the ordinary 
investor and by the professional investment adviser as a 


basis for the decision to buy or sell a given stock. The data 


= 


available to the analyst - his raw material - comes in part 


fren published sources but must also come from communication 


with management. 


Both the NYSE and the SEC have encouraged publicly 
traded companies to maintain an "open “*oor" policy toward 


securities analysts. 


In an administrative proceeding, Matter of Investors 


Management Co., Inc., Securities and Exchange Act Release No. 


9267 (July 29, 1971), {1970-1971 Transfer Binder] CCH Fed. 


Sec. L. Rep. 478,163 ("Investors Management"), the Commission 


acknowledged the role of analysts and the potential benefit 
of meetings between them and corporats officials. 


We appreciate the concerns that have 
been expressed about the need to facilitate 
the free flow of information throughout the 
financial community. We have consistently 
required or encouraged the broadest possible 
disclosure of corporate information so as to 
provide public investors and their professional 
financial advisers with the most accurate and 
complete factual basis upon which to make invest- 
ment decisions. We also recognize that dis- 
cussions between corporate management and groups 
of analysts which provide a forum for filling 
interstices in analysis, for forming a direct 
impression of the quality of management, or for 
testing the meaning of public information, may 
be of value. 
Id. at 80,521. 
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In a footnote, it also dealt with the proper way to proceed 


should an inadvertent leak take place. 


See also Haack, Corporate Responsibility 

to the Investing Public, ed. Sec. L. 

Rép. Y77,554 at 83,173: "rf during the 

course of discussion [between the issuer 

and analyst]. some important information 

is divulged that has not yet been published 

-~ information which could affect the hoidings 


| 
| 
\ 
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or inve#tment decision of any stockholder -- 

that information should be made the subject 

of an immediate and comprehensive news release." 

Id. at 90,521, n.27. 

Statements regarding the appropriate scope of 
conversations between securities analysts and corporate in- 
siders had also been issued by staff and members of the SEC. 


Such statements were, of course, prefaced by the standard 


disclaimer to the effect that the Commission's policy is to ae 


abjure responsibility for private publications by its employees 
| and that opinions so expressed are solely those of the in- 
| dividual authors. In the absence of official pronouncements 
} on a topic of considerable concern, however, it ill behooves 
the Ccemmission which often rightly seeks t9 impose liability 
; on agency principles, to assert that remarks made by its 
"insiders" will not bear on how individuals attempt to con~ 
form their conduct to the law. 

The available guidance, scanty as it was, suggested 
that corporate officials should conduct themselves reasonably 
and that this standard would permit general discussion out 
of which a skilled analyst could extract pieces of a jigsaw 
puzzle which would not be significant to the ordinary investor 
but which the analyst could add to his own fund of knowledge 
and use toward constructing his ultimate judgment. Discussions 


with analysts regarding earnings prospects, trends in products, 


Pa 


- 
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operating conditions, and the implications on earnings of 

a particular volume of business were approved. Responses to 
"ball park" estimates were deemed proper. This, of course, 
assumed management was, "not trying to give ae stock a 
little jiggle," and dia not *go overboard." 

Liability 

This Court's jurisdiction is predicated upon §27 
of the 1934 Act (15 U.S.C. §78aa). AS an "instrumentality 
of interstate commerce" was used by defendants, Myzel v. Fields, 
386 F.2d 718, 727 (8th Cir. 1967), cert. denied, 390 U.S. 951 
(1968), the jurisdictional reach of Rule 10b-5 is satisfied. 

For purposes of an SEC enforcement proceeding seeking 
injunctive relief, the elements of a Rule 10b-5 violation 
include disclosure of material, non-public corporate information 
and a connection between this disclosure and the purchase or 


sale of a security. See SEC v. Lum's, Inc., 365 F. Supp. 1046, 


1060-61 (S.D.N.Y. 1973) ("Lam's"). The level of defendants' 


culpability is also 4a concern. These elements will each be 


looked at separately. 

Materiality 

The facts of this case must be examined in light 
of the elusive concept of materiality. Whether or not any 
particular fact is material is a determination which clearly ~ 
cannot be made in a vacuum. Each individual case must be 


viewed as a discrete set of circumstances and judged on its own 
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unique facts. SEC v. Geon Industries, Inc-, 531 F.2d 39, 
47-48 (2a Cir. 1976) ("Geon"); SEC v. Shapiro, 494 F.2d 1301, 
1306 (2a Cir. 1974) ("Shapiro"). The standard sda ances. 
should’ not be unduly hypothetical or speculative. 

The probable impact of any individual fact upon the 
reasonable investor can only be ascertained in light of all 
the information available to him at the time of his decision. 
In describing a material tip the SEC has said, "(t]he informa- 
tion's significance was immediately clear; it was not merely 
one “ink in a claim of analytical information." Investors 
Management at 80,519. As recently statea by Judge Weinfeld 
of this Court, 

The adequacy of disclosure of material 

information must be evaluated by a con- 

sideration of the "tetal mix" of all in 

formation conveyed or available to in- 

vestors. 


Spielman v. General Host Corp., 402 F. Supp. 
190, 195 (8.0.8.%. 1975). 


With these principles in mind, the Court has 
considered the incidents which the SEC contends resulted 
in the disclosure by BOL and Schuman of material non-public 
corporate information amounting to violations of §10(b) and 
Rule 10b-5. 

March 15, 1972 

Mr. Sanders, the analyst a the Bernstein firm, met 


with Schuman on the afternoon of March 15, 1972. The following 


day, Sanders confirmed his extant "buy" recommendation on BOL 
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stock, and his firm bought 850 shares for discretionary 
accounts. 
Although the conversation dealt with essentially 
the same subjects covered at Schuman's later meetings with 
other analysts on March 15 an@ 16, the SEC does not assert 
that any liability arises from the Sanders interview. 
As Sanders left Schuman's office, Byron Wien ("Wien") 
and Richazd J. Clancy ("Clancy"), partners in the firm of 
Brokaw, Schaenen, Wien, Clancy & Co. ("Brokaw"), arrived for 
their scheduled interview. 
The Commission claims that in the course of his 
meeting with Wien and Clancy, Schuman made the following 
improper revelations: 
A. Trace an earnings estimate of $$.00 
per share for BOL common stock in 
1972 then being used by financial 
analyst, Lewis Sanders was optimistic 
and that Sanders ought to be more 
conservative; 
B. that an earnings estimate cr $3.00 
per- share-for-BOL common stock for — 
1972 was too low; 

Cc. that BOL was not going to introduce the 
Aphakic lens in the first quarter of 1972 


and that it would be introduced at the 
end of April or the beginning of May; 


D. that the minikit would not be out for the 
first quarter; 


E. that BOL could no longer make the statement 
that Soflens sales were increasing on a 
week-to-week basis, that Soflens sales 
hac flattened out and that BOL's Soflens 
sales were being seriously hurt by the flak; 


-13- 


. Cts 


& F. that BOL was revising its internal estimates 
of earnings downward; 


G. that the Soflens sales rate was s thana 
prior estimate of one lens per practitioner 
per week. 
The evidence concerning the revelation of earnings 
estimates by Schuman during his talk with Wien and Clancy is 
- not convincing; it cannot fairly be said that Schuman made 
statements which could be characterized as disclosures of 
earnings. 
The materiality of the time of introduction of the 
two products - the aphakic lens and the minikit - has not 
been established. Schuman testified that he said that the 
aphakics would be out in late April or in May and the minikit 
@ at the end of March. The BOL Marketixg Division had been 
answering customer inquiries with similar information. C. 
TGS [SEC v. Texas Gulf Sulphur Co., £01 ©.24 
833 (2a Cir. 1968) cert. denied sub nom. Coates 
v. SEC, 394 U.S. 976 (1969)] makes clear that not 
only the probability of an event but also the 
magnitude of its potential impact on a company's 
fortunes are relevant to.the determination of 
materiality. ... . 
Geon, supra at 47. 
The potential financial impact of the later introduction of 
the two products seems insubstantial. An internal forecast 
of sales of the aphakics for the first quarter of 1972, made 
in February, estimated receipts of $480,900. At the same time, 


the estimate for the minikits was $540,000, the two aggregating 


$1,020,000. Total sales for the first quarter were $42,960,000. 
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Schuman testified that he attached no significance 
to the date of the introduction of the two products. Clancy 
did not even recall any conversation regarding the aphakic 
lens. 

The context in which Schuman discussed declining 
sales does not permit characterization of the statement as 
disclosure of inside information. Wien and Clancy appear to 
have been well aware of the problems "€lak" was creating for 
BOL. They advocated a strong public relations campaign to 
off-set the damage. Ia Schuman's words, "(t]hey were telling 
me that everything was going to hell. . - Ps 

Wien left BOL's offices dissatisfied with the 
company's approach to marketing the product, and believing 
that Brokaw should sell its holdings. Clancy felt his firm 
should cut back its position but retain about two-thirds. The 
following day both men spoke at a Brokaw partnership meeting 
which concluded with a decision to sell the firm's BOL stock. 


Subsequently, on March 16,-72,000 shares of BOL common---were- — 


sold on the NYSE. 


| 
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Although surely not dispositive of this mixed question > 
of fact and law, Clancy's testimony before the SEC is nonethe- 
| less instructive: 


Both Mr. Wien and myself in going back and 
forth in this conversation agreed that we had 


not received an@™@pecific earnings estimate from 
Mr. Schuman for the year, that we had not received 
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4 
& a specific earnings estimate from him for = 
the first quarter, that our impressions 
coming out of the interview had really been 
subjective, qualitative evaluations based on 
| our knowledge of the company and not the fact he 


oat 


that Mr. Schuman had given us quantitative f 
information with any kind of specificity to it. 


The Court finds that the remarks made by Schuman 
during his March 15 interview do not vise to the leve. of 
disclosure of material, non-public information. 
March 16, 1972 . 
On March 16, 1972 Schumar met with David H. MacCallum 
("MacCallus") an analyst with the firm of Faulkner, Dawkins 
& Sullivan ("FDS"). Before considering the statements which 
were made, it is helpful to examine MacCallum's relationship 
‘a & with BOL stock prior to and at the time these events took place. 
| MacCallum cencentrated his professional energies 
| primarily on the health industry and in early 1971 devoted a 
considerable amount of time to following BOL. Believing that 
the Soflens -"as a highly significant product with considerable 
potential, he had done a. good deal of research and even went ‘so 
far as to try a pair of the lenses in his own eyes as well as 


a competitor's product which had not then received FDA approval. 


Yet the events of 1972 caused MacCallum to reevaluate 
his position. An FDS study of practitioners indicated a lower # 


rate of acceptance than he had anticipated. He was well aware 


Of the "flak". 
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| 
MacCallum decided that it was time to withdraw 
his "buy" recommendation on BOL and communicated this opinion 
to Dwight Faulkner, managing partner at FDS in mid to late 
| February or possibly early March of 1972. Faulkner urged 
a visit to the company prior to any withdrawal. However, 
Schuman’s absence from Rochester made it impossible for MacCall 
to meet with him until mid-March and consequently delayed his 
change of recommendation. 
FDS published a company bulletin dated March 2, 1972 
dealing with BOL and prepared by MacCallum. In this bulletin, 
MacCallum estimated that BOL would ship 6,400 kits in 1972, 
e 800 of them in the first quarter. In a draft report dated 
February 22, 1972 he had predicted total kit sales of 11,600 


for the year, 1,900 of these in the first quarter. MacCallum's 


earnings projections were not altered between the draft and the 
final report, however, because of Faulkner's admonition to 
visit the company first. 

FDS customers were informed of the impending visit; 
Derrick C. Hoitsma ("Hoitsma"), manager of the FDS trading 
Gepartment who was troubled by the action of the stock, re- 
quested that MacCallum telephone him at the conclusion of the 
interview. 

The long awaited meeting between Schuman and MacCallum 


took place on March 16 at about 9:00 A.M. The discussion con- 


tinued at BOL's offices for approximately two hours and was 
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extended for a short period while Schuman drove MacCallum 
to downtown Rochester. The former was going to attend a 
bank board of directors' meeting while the latter planned 
to fly back to New York City. 

The SEC asserts that Schuman violated §10(b) and 
Rule 10b-5 during his March 16 interview with MacCallum 
through disclosures substantially similar to those alleged 


in regard to the Wien and Clancy meeting; delays in the intro- 


duction of the aphakic kns and the minikit, a reduction of 
Soflens sales, and earnings estimates. A review of the testimon 
of both participants gives the impression of a very knowledgable 
analyst having undertaken considerable research and having sub- 
ee sequently formulated certain opinions which he sought to verify f 

in his discussion with Schuman. On the other hand, Schuman : 
appears to have attempted to candidly discuss that which was 
general knowledge among those in the investment community who 
followed BOL stock while parrying efforts to lure him into 
forbidden territory. Evidence that Schuman overstepped the 
bounds of proper disclosure in his March 16 interview with 
MacCallum was not conclusive. 

As.in the Wien and Clancy meeting of the previous 

day, the materiality of a delay in the introduction of the 
aphaic lens and the minikit was not. established. MacCallum 
testified that the time of their introduction was not significant 


> to him in his analysis of the company. The Commission did not 
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prove that any earnings estimates for BOL's traditional 
lines were released but pee had they been, their materiality, 
in light of investor fixation on Soflens, would be doubtful. 
It was apparent from the testimony of both participants that 
Schuman did not reveal earnings figures the morning of March 16. 
The SEC has contended that the behavior of the 
analysts - Wien, Clancy, and MacCallum - after their inter- 
views on March 15 and 16, demonstrates that Schuman disclosed 
material non-public information. Cited for this proposition 
are Geon and Shapiro, in which the Second Circuit viewed as 
evidence of materiality tippee purchases soon after receipt 
of inside information. However, both of these opinions cite 
to the following passage in TGS, supra at 851: 


Finally, a major factor in determining 
whether the K-55-1 discovery was a material 
fact is the importance attached to the drilling 
results by those who knew about it. In view of 
other unrelated recent developments favorably 
affecting TGS, participation by an informed per- 
son in a regular stock-purchase program, or even 
sporadic trading by an informed person, might 
lend only nominal support to the inference of the 
materiality of the K-55-1 discovery; nevertheless, 
the timing by +hose who knew of it of their stock 
purchases and their purchases of short-term ealis -~ 
purchases in some cases by individuals who had never 
before purchased calls or even TGS stock -- virtually 
compels the inference that the insiders were in- 
flhenced by the drilling results. This insider 
trading activity, which surely constitutes highly 
pertinent evidence and the only truly objective 
evidence of the materiality of the K-55-1 discovery, 
was apparently disregarded by the court below in 
favor of the testimony of defendants' expert witnesse 
all of whom “agreed that one drill core does not es- 
tablish an ore body, much less a mine," 258 F. Supp. 
at 282-283. Significantly, however, the court below, © 
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while relying upon what these defense experts 
said the defendant insiders ought to have thought 
about the worth to TGS of the K-55-1 discovery, 
and finding that from November 12, 1963 to April 
| 6, 1964 Fogarty, Murray, Holyk and Darke spent 
more than $100,000 in purchasing TGS stock and 
calls on that stock, made no finding that the 
insiders were motivated by any factor other than 
the extraordinary K-55-1 discovery when they 
bought their stock and their calls. \ 
Certainly the motivations behind the trading activity here 
cannot be so definitely pinpointed. The "dark cloud" which 
hung over BOL at this point makes it difficult to draw the 
inference that the analysts' reactions establish material 
revelations. 
Furthermore, the analysts' reactions were by no 
® means uniform. Sanders chose to recommend the purchase of BOL 
stock. Wien and Clancy, whose concern seems to have focused 
on the firm's marketing techniques, split, with Wien advocating 
sale while Clancy urged retention of two-thirds of the Brokaw 
holdings. MacCallum's decision to withdraw his "buy" recommen~ 
dation, according to his testimony, was formulated prior to his 
trip to Rochester. No fact relayed to him by Schuman changed 
his opinion of the stock. In sum, the purported tippee reactio 
following the March 15 and 16 interviews does not lead to a» 
finding of materiality. 
Viewing the "total mix" of available information, 
this Court finds that the SEC has not established that Schuman 


violated §10(b) and Rule L0b-5 in the course of the interviews 


@ of March 15 and 16. What information he did convey did not 
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constitute anything beyond "link[s] in a chain of analytical 
information." Investors Management, supra at 80,519. 

The main thrust of the SEC's attack is directed 
at the events on the afternoon of March 16, 1972. Although 
the Commission points to disclosure by Schuman to several 
individuals, the entire unhappy scenario basically grew out 
of a single telephone conversation with MacCallum. 

After leaving Schuman, MacCallum phoned Hoitsma 
as had been pre-arranged and told him that he was reducing his 
earnings estimates for BOL for the first quarter from $.90 
to $.60-$.70 and from $6 to $4 for the year and that he was 
withdrawing his buy recommendation. Hoitsma proceeded to 
sell 2,320 shares of BOL common stock which were under his 
control. 

Schuman attended the aforementioned bank board 
meeting and then returned to BOL's offices at about 2:00 P.M. 
where Jack Harby ("Harby"), president of the company, told him 
that Harby had received a telephone call from an analyst re- 
laying a rumor that Schuman had released a first quarter 
earnings estimate of $.60 to an a oe FDS. Concluding 
that an immediate press release was in order, Schuman summoned 
the company's financial officers. 

He also directed his secretary to place a call to 


MacCallum's office at FDS. The call was placed at 2:24 P.M. 
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and Schuman spoke with MacCallum who he had not expected 

to find in. Schuman wepentan the rumor to MacCallum who 

said that it was untrvw and that the earnings estimate of 

$.60 was MacCallum's own. Schuman responded that the $.60 
estimate was low and that $70 to $.80 per share was more 

like it. A short time after the phone call concluded, Schuman 
was told by the financial officers at ROL that $.65 to $.75 
per share was a more realistic figure, and he immediately 
telephoned MacCallum to correct the earlier estimate. 


‘ 
Very soon after his second telephone call to MacCallum, ™ 


Schuman communicated with Dorfman, the previously mentioned 
Dow Jones staff reporter and Wall Street Journal columnist, 


ie i and gave him the $.65 to $.75 earnings estimate for publication. 


~ 


At about the time of the first call to MacCallum, 
James Gary Burkhead, an analyst with Smith, Barney, Harris, 
Upham, who had been waiting for a scheduled interview with 
Schuman, was ushered into the latter's office where he was 
to remain throughout the afternoon. Listening to what trans- 
pired, Burkhead suggested that Schuman consider getting out 
a press release. ose ian indicated that he felt he had dis- 
seminated the information through Dorfman. 

BOL's switchboard was inundated with calls, a few of 


which were transmitted to Schuman. He released the $.65 to $.75 


figure to Frank Baker of American Express, Roy Furman of Seiden 
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| 
& and deCuevas, Sheldon Greenberg of Investors Diversified 

| Services, a person named Blanks of Morgan Guaranty, two 
people named Einhorn and Scher, and a stockholder Dugan. 
Schuman informed these callers that he had given the estimate 

| to the Wall Street Journal and anticipatec “hat it would ap- 
pear in print the following day. All the ‘alle, with the 
possible exception cf Mr. Baker's, took place after 3:30 P.M. 
eastern standard time. Schuman testified that he did not know 

| if BOL was traded on the Pacific Coast Stock Exchange. 

| Dorfman's article regarding the BOL earnings estimate 

| was published in the Wall Street Journal on March 17 and in- 


@lLeated that the figures had been leaked to MacCallum during 


his Rochester visit. On that same day, the company, at the 


request of the NYSE, put out a press release reporting ex- 
{ pected first quarter earnings of $.65 to $.75 per share. 

BOL's market price on March 16 closed at $125.25, 
off $11.75 a share from the previous day's close. The volume 
was 348,000 shares; March 15 trading had involved approximately 
46,000 shares. The stock did not open for trading on March 17 


because of a rash of sell orders. Trading resumed on March 20 


@sith a volume of 171,300 shares. The closing price on March 20 
was $105.00. 


Schuman's release of an earnings estimate to MacCallum 


over the telephone did constitute the disclosure of material, 
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non-public corporate information. Obviously, an estimate 
of earnings is among the most material of all conceivable 
revelations. TGS, supra at 849. 

This proposition, however, is not conclusive of 
the existence of a Rule 10b-5 violation. The Rule includes 
the phrase, "in connection with the purchase or sale of any 
security." An boaedeke disclosure alone will not breach the 
law; the "in connection with" requirement must also be met. 
See Lum's, supr2 at 1057. 

"Tn Connection With..." 

The Court is therefore bound to ask whether any 
purchase or sale resulted from Schuman's telephone revelation 
to MacCallum. At about 3:00 P.M. on March 16, MacCallum had 
a meeting regarding BOL with FDS salesmen. The SEC points out 
the actions of Douglas Campbell ("Campbell") of Campbell Asset 
Management Company who was present at the FDS meeting on March 
16 and subsequently sold 3,000 shares of BOL stock on that date. 
However, the Commission did not establish that this sale was 
made on the basis of the leaked earnings estimate. 

MacCallum came to Rochester wanting to withdraw his 
recommendation of BOL stock. He testified that his decision 
did not change after his visit nor after the telephone con- 
versations. MacCallum's own earnings estimate was below that 


leaked by Schuman. It was not establised that MacCallum at- 


¢ 
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@ tributed earnings estimates to Schuman when he addressed 
the FDS meeting. 
| Certainly other negative pressures were at hand 
| and could have influenced a sale. Rumors were circulating 
about the threat of a Senate investigation of soft contact 
lenses. At 4:11 P.M. on March 15, the Dow Jones Wire Service 
carried a press release issued by Warner-Lambert, the parent 
com’ -ny of American Optical Company, the largest firm in the 
ophth. ic industry. The release stated: 
WARNER-LAMBERT CO AND FRIGITRONICS INC 
ANNOUNCED JOINTLY THAT PREVIOUSLY-ANNOUNCED 
DISCUSSIONS CONCERNING THE MANUFACTURE AND 
DISTRIBUTION OF THE GRIFFIN SOFT HYDROPHILIC 


CONTACT LENS BY WARNER-LAMBERT. ANS ITS 
SUBSIDIARIES ARE PROGRESSING SATISFACTORILY. 


i 
| 
| 


This announcement, threatening competition, "scared the heck 
one ae one investor, Ronald LaBow. On the strength of it, 
he sold approximately 100,000 shares of BOL on the morning 
of March 16. This sale accounted for nearly one-third of 
BOL's total volume on the NYSE that day. 

The Commission has failed to adduce evidence as to 


the reasons behind Campbell's sale. Campbell himself did not 


testify although listed among plaintiff's witnesses; nor was 


his deposition introduced. It would not be unreasonable to 


infer that Campbell sold on the strength of MacCallum's appraisa 


independent of Schuman's disclosure or, quite as likely, that 
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his sale was motivated by the entire mix of factors then 


present. 


| It has been stipulated that during the time frame 

| February 10, to and including March 20, 1972, neither Schuman 

| nor any of BOL's other officers and directors sold BOL stock 
held by them in their own right or as beneficial owners within 
the meaning of the 1934 Act. 

Although the Commission has failed to prove that any 

specific person sold BOL stock on the basis of Schuman's dis- 

closure, this may not be dispositive of the "in connection ‘ 


with" requirement. The significance of that phrase must be 


examined. In TGS, the district court found that "(t]he is- 
& suance of the release produced no unusual market action," and 
ie concluded that it had not been released "in connection with the 
purchase or sale of any security," since there was no showing 


that its issuance was designed to rig the price of the stock. 


258 F. Supp. 262, 294 (S.D.N.¥. 1966). 


The Second Circuit rejected this approach, stating 


[I]t seems clear from the legislative 
purpose Congress expressed in the Act, 
and the legislative history of Sect ‘on 
10(b) that Congress when it used the 
phrase "in connection with the purchase 
or sale of any security" intended only 
that the device employed, whatever +t 
might be, be of a sort that would cause 


reasonable investors to rely thereon, 
and, in connection therewith, so relying, 
cause them to purchase or sell a corpora~ 
tion's securities. 

401 F.2d at 860. 


In these terms, the "in connection with" requirement seems 
to differ little from another 10b-5 element, materiality. 
Commenting on the majority's construction in his dissent 
Judge Moore observed: 


The Commission advances the argument 
(successful with the majority) that the 
"in connection" requirement is satisfied 
by the mere fact that the public is pur- 
chasing and selling securities on the 
open market. Thus any statement issued 
by a publicly listed company is made "in 
connection" with the purchase or sale of 
securities. 

401 F.2d at 982-83. 


See also, Superintendent 5f Insurance v. Bankers Life & 


Casualty Co., 404 U.S. 6, 12-13 (1971); Lum's, supra wt 1650. 


Although the expansive definition of the "in connectia 
with" requirement quoted above may be dubious in light of recent 
Supreme Court trends, see generally Blue Chip Stamps v. Manor 
Drug Stores, 42) U.S. 722 (2975), it is apparently still good 
law in this Circuit. And, the facts of this case seem to 
satisfy it. 

Yet, it is unnecessary for this Court to reach 
a determination of the "in connection with" question, since 


liability in this action hinges upon still another element. 
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Scienter 
During the trial of this case, the United States 
Supreme Court handed down a landmark decision, Ernst _& Ernst 
+, Hochfelder, 44 U.S.L.W. 4451 (U.S. Mar. 30, 1976) 
("Hochfelder"). The Court determined that an action for civil 
damages under §10(b) and Rule 10b-5 may not lie in the absence 
of an allegation of scienter - intent to deceive, manipulate, 
or defraud. In this Circuit, in contrast, negligence had been 
held to suffice in suits where the SEC sought injunctive re- 
lief. SEC v. Management Dynamics, Inc., 515 F.2d 881 (2d Cir. 
1975) ("Management Dynamics"); SEC v. Spectrum, Ltd., 489 F.2d 


535, 541 (2d Cir. 1973); TGS, supra at 854-55. 
te In a footnote to Hochfelder, the Court observed that, 


| "fs]ince this case concerns an action for damages we ,. 
not consider the question whether scienter is a necessary ele- 
ment in an action for injunctive relief under §10(b) and Rule 
10b<S." 44 U.8.U.W. at 4454, n.12. The holding clearly cannot 
simply be applied without extrapolation to the instant case. 
Instead, its import must be closely examined. 
The Court addressed much of its discussion to the 
amicus curiae brief of the SEC. Its conclusion was based upon 
four grounds. 
First, the language of §10(b) which speaks of "any J 
manipulative or deceptive device or cortrivance," is plainly 


directed at intentional wrongdoing. Secondly, the legislative 
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history suggests that §10(b) was directed at practices in- 
volving scienter. 
Next, the Court examined other sections of the 
| securities laws, pointing out instances where recovery for 
negligent conduct was intended and was thus expressly provided 
and at the same time was circumscribed by certain procedural 
restrictions. Finally, Rule 10b-5 itself was scrutinized 
and the conclusion drawn that when promuigated, the Rule was 
aimed at behavior involving scienter. Referring to its earlier 
discussion of §10(b), the Court said: 
{[Dlespite the broad view of the Rule advanced 
by the Commission in this case, its scope can~ 
not exceed the power granted the Commission by 
Congress under §lG(b). For the reasons stated 
above, we think the Commission's original inter- 
pretation of Rule 10b-5 was compelled by the 
language and history of §10(b) and related sec- 


tions of the Acts. 
44 U.S.L.W. at 4460 (citations omitted). 


| 
| 
& 
: 
| 


This Court believes that the Hochfelder holding 
must be read to impose a scienter requirement in this suit for 


injunctive relief brought by the SEC. Although not obliged 


to reach the question by the facts of that case, the Supreme 
Court used reasoning which appears to compel that result. 
The Supreme Court found, "the language and history 


of §10(b) dispositive." 44 U.S.L.W. at 4460, n. 33. These 
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stand at least as conclusively when the SEC is plaintiff. 


The private damage action brought under this section is a 


creation of the courts. Blue Chip Stamps v. Manor Drug 
Stores, supra at 730; Affiliated Ute Citizens v. United States, 
406 U.S. 128, 150-54 (1972); Superintendent of Insurance Vv. 


Bankers Life & Casualty Co., supra at 13, nn. 3. 


“language and history of §l10(b) [are] dispositive" as to the 


If the 


scienter question in private actions, mvst they not also be 
| so in "SEC suits for inju ctions [which] are ‘creatures of 
statute'." Management Dynamics, supra at 808. Argument drawing 

upon the words of §10(b) and the history, legislative and admin- 

istrative, of both §10(b) and Rule 10b-5 applies equally to 
] private suits and actions brought by the Commission. Only 
policy considerations - which have traditionally been applied 
to distinguish the two kinds of cases - TGS, at 868 (Friendly, 
C.J., concurring) could support a contrary argument yet the 


Court noted: 


"As we find the language and history of 
§10(b) dispositive of the appropriate standard 
of liability, there is no occasion to examine 
the additional considerations of "policy, ' 
set forth by the parties, .. .-" 

44 U.S.L.W. at 4460, n. 33. 


As this Court reads the majority opinion in Hochfelder, 


scienter must be pleaded and proved whether suit is brought by 


the SEC or by a private litigant. 


Having concluded that "scienter" - intent to deceive, 
@ manipulate, or defraud - is an essential element in this action 
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for injunctive relief, this Court must now examine the facts 
to determine whether or not it was present. Did Schuman 
possess the intent to deceive, manipulate, or defraud when 


he spoke over the telephone to MacCallum on the afternoon of 


March 16, 1972, or, for that matter, on any of the occasions 
described in this lawsuit? This Court finds that he did not. 
At trial, Schuman endured a lengthy stint on the 


| witness stand and there was ample opportunity to observe his 


| pee See SEC v. Manor Nursing Centers, Inc., 458 F.2d 
| 1082, 1101 (20 Cir. 1972) ("Manor Nursing Centers"). His 
| behavior is clearly distinguishable from Chasen's practice 
of intentional favoritism of a particular securities salesman 
in Lum's; Berman's "driving cupidity and lack of principle 
and restraint," in Shapiro, supra at 1308; or any other of 
the forms of chicanery which are so characteristic of 10b-5 
cases. 

Extrinsic evidence of Schuman's lack of scienter 
is substantial. For one, there is the absence of trading by 
him or for his benefit. Furthermore, among the exhibits prof- 
fered by plaintiff are analysts' publications expressing the 


view that BOL was not an open-mouthed concern. One, dated 


March 2, 1972, and issued by FDS over MacCallum's name, in- 
cludes the sentence, "(t]he company is difficult to communicate 


with." Loeb Rhoades, in a "Company Contact Summary" of 
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January 18, 1972, stated, "(t]he company as consistent with 
its past practice is not eregiaing information to make an 
informed estimate on shipments but we believe sales by ee 
doctors are strong." 

Testimony adduced at trial reinforced this impression 
and confirmed the notion that Schuman's slip was uncharacter- 
istic and inadvertent. MacCallum said that, "Mr. Schuman was 
a relatively difficult man to speak with," and "I feel that 
Mr. Schuman's answers to me were relatively vague, vaguer than 
the normal flow of answers from companies with which I speak. 
He certainly never offered information. He certainly did not 
expand." Consequently, when Schuman gave him the earnings 
figure over the telephone on March 16, MacCallum's reaction 
was astonishment. 

Very soon after the second telephone call t= MacCall 
Schuman telephoned Dorfman, in order to "go public" with the 


information he had released. Although a better procedure 


could have been followed, it is well to re-state the 1968 


“words of then SEC Commissioner Smith: 


Of course, we are all human, and there 

may be times when information of an extra- 
ordinary nature slips out, either in answer 
to a perceptive question or in the course of 
a heated discussion. In that case the 
corporation should issue a press release as 
soon afterwards as possible. 


* * * 


Of course, I recognize that, in answer to an 
especially perceptive question, a corporate 
official may on occasion say something that 

he did not intend to disclose in this manner. 

If he promptly arranges for the publication 

of this information and requests the analyst 

not to use it until this has been accomplished, 
I don't think that the corporate official should 
be censured because of a purely understandable 
mistake that he properly sets out to correct. 


As Schuman testified: 


A press release has been generally a 

rather painful thing to get out. it 

takes time, and generally we do it with a 

lot of people. A lot of things are in that 
pot, and I didn't think I had the time or the 
luxury to go through that whole procesS, .- - 


Certainly, Schuman's haste to disseminate the leaked earnings 
4 
figure belies any intent to deceive, manipulate, or defraud. 
The SEC contends that in this injunctive proceeding 
Hochfelder does not compel a determination that Schuman in- 
tended to favor certain "tippees" by providing non-public 
information, stating: 
Regardless of Schuman's state of mind, public 
investors are unjustifiably penalized by the 
possession of insider information by a favored 
few. . . . Intent to give traders an unfair ad- 
vantage or a lack of such intent by the tipper, 
does not in the least affect the harm visited 
upon the public. 
In so arguing, the Commission reiterates its approach before 
the Supreme Court which has already responded: 
The Commission then reasons that since the 
"effect" upon investors of given conduct is 


the same regardless of whether the conduct is 
negligent or intentional, Congress must have 
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intended to bar all such practices and 

not just those done knowingly or intention- 
ally. The logic of this effect-oriented ap- 
proach would impose liability for wholly 
faultless conduct where such conduct results 
in harm to investors, a result the Commission 
would be unlikely to support. But apart from 
where its logic might lead, the Commission would 
add a gloss to the operative language of the 
statute quite different from its commonly ac- 
cepted meaning. 

Hochfelder, supra at 4455. 


Reviewing the entire record in this case, the Court 
finds much of it inconclusive. The SEC has established only 


one instance in which Schuman disclosed material non-public 


information. That this disclosure was "in connection with 
the purchase or sale of a security" for purposes of Rule 10b-5 
@ is in some do.bt. And, the Commission has not proven that 
Schuman acted with the requisite scienter. BOL's liability 
for Schuman's act derives from his status as Chairman of 
the Board. See, Geon, Lum's. A finding of no violation by 
him exculpates the company. Consequently, this Court finds 
that defendants BOL and Schuman did not violate §10(b) and 
Rule 10b -5. 

Injunctive Relief 

Although the bulk of this opinion has been devoted 
to reaching the conclusion that no violation has been proven, 


this determination is ultimately secondary. The relief sought 
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{ 
| 
| 
| in this action is an injunction. Even had a violation 
been established, the record before the Court does not 
warrant the grant of this extraordinary remedy. 
\ 


The SEC simply has not convinced this Court that 


absent an injunction there is a reasonable likelihood that 
defendants will violate the securities laws in the future. 
Management Dynamics, supra at 807; Manor Nursing Centers, 
supra at 1100-01. 

The Second Circuit has indicated that "[w]hether 
the inference that the defendant is likely to repeat the wrong 
is properly drawn, however, depends on the totality of cir- 
cumstances, and factors suggesting that the infraction might 


not have been an isolated occurrence are always relevant." 


= 


Management Dynamics, supra at 807. Assuming arguendo that a 


violation had been proven, the facts which would form its 
predicate appear to have been no more than an isolated occur- 
rence. In contrast is the finding held to support the grant or 
an injunction in Manor Nursing Centers, supra at 1101: “appel- 
lants' ivigtartons were willful, blatant, and often completely 


outrageous.'" 


The Commission's efforts to prove "similar acts" 
were not convincing. The Court finds no pattern of past 


violations suggesting that defendants should be enjoined. 
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The words of the United States District Court 
for the Northern District of California are in point: 


"An injunction in an SEC action is a 
drastic remedy, (Securities Exchange Commis- 
sion v. Franklin Atlas Corp., 171 F. Supp. 
7Iii, 718 (S.D.N.¥. 1959),) historically 
designed to deter, not to punish. Hecht 
Cc. v. Bowles, 321 U.S. 329 (1944).  In- 
ji ictions in SEC actions are ‘subject to 
principles of equitable discretion.' Hecht 
Co. v. Bowles, 321 U.S. 327 (1944). In the 
absence of a showing that further violations 
are to be reasonably expected, this court 
does not believe any injunction is appro- 
priate. Despite SEC arguments to the contrary, 
what it seeks is more than a mere prophylactic 
related to the specific facts .= the case. The 
broad, all-encompassing injunction sought here 
against any. conceivable future violations carries 
the strong inference that the court believes the 
defendants would violate the law but for the 
court's intercession, an inference this cour’ 
believes to be too heavy to place on these 
defendants on as inadequate a showing as has 
been made here." 
SEC v. Koracorp Industries, Inc. [1975-1976 Transfer 
Binder] CCH Fed. Sec. L. Rep. 495,532 (N.D. Cal. 
March 26, 1976). 


The permissible scope of corporate communication 
with security analysts has yet to be authoritatively defined. 
As noted by this Court at the conclusion of trial, injunctions 
as extraordinary remedies, should be issued when they are 
needed in extraordinary situations and should not be utilized 
generally in lieu of administrative dada 


The Commission has asked not only that the defendants 


be enjoined from future violations but that they also be ordered 
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to adopt, implement and maintain written 
procedures Cesignated to assure their com- 
pliance with Section 10‘b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder 
insofar as that Section and Rule prohibit the 
private disclosure of inside information. 


| 
i 
| 
| 
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There is authority for such an order. Lum's, supra at 1067. 
After che trial of this action was concluded, at- 
torneys for the company presented this Court with a copy of a 
memorandum entitled "Disclosure of Company Information," 
purporting to reduce to writing BOL's policies and procedures 
| on this subject. Although this may or may not satisfy the 
| Commission's quest for written procedures, this Court observes 
as did the Second Circuit in Geon, supra at 55, that: 
Indeed, even without this judicial remedy, 
the SEC and the stock exchanges have ad- 
ministrative procedures at their disposal 
| which can be more easily adapted to the 
| introduction of new procedures in the in- 
dustry as a whole than can injunctive 
relief in this single case. The need for 


the injunctive remedy on the facts here 
present is not pressing. 


Accordingly, the application for a permanent injunction is 


denied. 


‘e | The foregoing constitutes the Court's findings of 


{ 
| 


fact and conclusions of law pursuant to Rule 52(a), Fed. R. 


Civ. P. 


Settle judgment on notice. 


Dated: September 16, 1976 
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& NOTES 


i These materials provide background and assist the Court 
in framing a context for the facts of this case. 


In 1968, then General Counsel of the SEC, Philip A. 
Loomis, Jr., participated in a panel interview entitled 
"Corporate Disclosure and Insider Information." The 
following pertinent exchanges took place. 
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MR. PARKER: 


What would you suggest that an analyst 
or a stockholder could do when he is con- 
fronted with the problem of a company manage- 
ment who states that "On advice of counsel, 
we can't talk with you" -- first, let us say, 
"at ali*? 


MR LOOMIS: 
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Well, as I have said earlier, I believe that 
advice is incorrect. Your association has already, 
oe I gather, :nnounced publicly that in their view it's 

| incorrect; I concur. 


MR. PARKER: 


I suspect maybe the answers are the same 
as if the company should say, "I can't talk 
about anything that's not already been communi- 
cated to our stockholders," or to some broad seg- 
ment of the public? 


MR. LOOMIS: 


That is a very nice and cautious course, but 
I don't think the law requires it. Again, the test 
that the stock exchange suggests is, "Is this con- 
fidential information which the company wouldn't 
give to a person who came in and asked for it? Are 
they slipping it to this particular analyst because 
they expect something in return?" Then, you've got 
a problem. 


{ 
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But aside from that, I don't think the mere fact 
that it has not already been disseminated -- perhaps 
because the company doesn't want to send their stock- 
holders something “he size of a telephone book -- 
makes it. improper tor them to tell an analyst. 


anneal @ 
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MR. PARKER: 

Would not make it improper? 
MR. LOOMIS: 

That's right. 


MR. PARKER: 


Or, suppose the management Says, "We can't 
talk without the advice of counsel about earning 
prospects"? 


MR. LOOMIS: 


Well, there, as you know, we are on more 
sensitive ground. I think that a corporation 
has no legal obligation to decline to talk to a 
competent and responsible analyst about earning 
prospects, provided they don't go overboard and 
are not trying to give their stock a little jiggle. 
And it's up to the analyst to tell the difference, 
and I suspect most of you can. 


MR. PARKER: 


Or, if the management should say, "We can't 
talk about the trends in our business prospects?" 


MR. LOOMIS: 
I think they can and should. 


After a series of questions regarding the propriety of 
discussions about industry conditions and other industry 
matters, Mr. Loomis engaged in the following exchange. 


MR. WRIGHT: 


Would any of the subjects that I have asked 
questions on in the last few minutes be the kind 
of information that would require a public dis- 
closure to the press, or is this background inform- 
ation of the kind that is helpful only to a careful 


student and hence is not necessary to be disseminated 
widely? Also, in my opinion, some of these things are 


the kind of material, sir, that a company officer 
doesn't want to be quoted on. 
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MR. LOOMIS: 


| 
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| Well, it seems to me that this is a type 

| of question your group are really better qualified 
to answer than I am. Obviously, some of this in- 
formation is important; on the other hand, some of 
it, I suspect, is not, so to speak, suitable for 

general dissemination to the press, nor would the 
Press in some instances be interested in it. The 
problem is that of drawing the line between the type 
of information which any individual must recognize 
as significant and make use of it and the type which 
takes some of the skills which you have. And I 

i would guess that much of this is in the latter 
category. 


On the subject of earnings, the interview included 
several exchanges. 


MR. WRIGHT: 


* * * 


Now, with regard to future earnings, quite often 
e company officials will, at the time of the annual 
meeting, express the belief or perhaps hope that the 
earnings for the then current year will be somewhat 
more than the earnings that have been reported for 
the year just finished. Later on in the year would 
it be proper for an investor, shareholder or analyst 
to discuss with the management operating conditions 
in the light of those expected at the time that 
statement was made at the annual meeting? 


MR. LOOMIS: 

Yes, and I think it could well be useful. 

| MR. WRIGHT: 

Would it be proper for a company officer to dis- 
cuss the implications on earnings of a volume of 
business somewhat larger than that forecast at the 
time of the annual meeting? 


MR. LOOMIS: 


Yes, provided they don't go overboard. 


MR. WRIGHT: 


earnings of a disappointing level of business? 


MR. LOOMIS: 


How about discussing the implications on 


Surely, if they want to. 


MR. WRIGHT: 


Could they properly discuss the rising cost 
of overhead and the jncreased volume needed to 
maintain their earnings at the level of tne rece..t 


past? 
MR. LOOMIS: 
I think they could, and, again, I welcome this. 


MR. WRIGHT: 


Can one properly discuss break-even points? 


MR. LOOMIS: 


Yes, and people do, as I understand. We've 
never objected. 


MR. WRIGHT: 


Quite often a company officer will be asked 
by someone who is making estimates, "I am estimating 
$5.00 per share this year. Am I in the ball park?" 


MR. LOOMIS: 


I gather this deals with a situation where the 
analyst has made his own estimate and he wants to 
cross-check with the company to see that it is not 
too far out of line. That, I think, is entirely 
proper aad might provide a useful check on the 
analyst's work. On the other hand, as the stock ex- 
change points out, the company should be careful not 
to underwrite the analyst's projections as their 
own, unless they are.in a position, by reason ot 
knowledge of how good it is ard what he has done, 


to be sure that it is a reasonable estimate. 


MR. WRIGHT: 


Now, just one question, sir, aud I'm through. 
In the January-February issue of the Harvard 
Business Review, 1967, Arthur Fleischer, Jr. wrote an 
article “Corporate Disclosure/Insider Trading", which 
I recommend that you all read. In this article he 
said: "Company officials, however, are often con- 
fronted with projections made by brokerage firms 
and investment banking houses and asked to confirm 
these figures. Here again, I think the conservative 
course of action would be to decline comment on the 
projection. At the same time, it would be appropriate 
to call the analyst's attention to any egregious 
error in his assumptions or calculations." 


I am wondering about a hypothetical case where 
several people are publishing estimates that are 
far off the mark. Would it be proper for the com- 
pany officer to call to the attention of these people 
the exuberance of these estimates? 


MR. LOOMIS: 


This is the same thing that I was discussing 
earlier. I can see how Art Fleischer would suggest 
the cautious course for company management so as to 
dissociate themselves as far as possible from the 
projections when they do not know how they were ar~ 
rived at. On the other hand, I do feel that a service 
might be done by corporate management in calling at- 
tention through the appropriate channels to the in- 
stitution whose forecasts have been circulated around 
the market that, in the opinion of management, that 
is just plain wrong. 


"Information and the Securities Markets" was the topic 
of a 1968 speech by then Commissioner Richard B. Smith. 
He had this to say about communications with analysts. 


The concern in the investment community on how 
Texas Gulf may affect relations between corporations 
and outside securities analysts is understandable. 

In this particular area there may even be some con~ 
flict between the two underlying purposes of Rule 
10b-5. On the one hand, disclosures to securities 
analysts do serve as a means of conveying information 


sarrnce since tari 


: 
| 
| 


naan ag er 


octane nt aah atin i Cami . 
an i tie ti tia Tei tt ls tee. aA RINE = ot Ae 


0182 


to the investing public. This is particularly 
true since analysts will often be in a position 

to collect, evaluate and translate information 
into more meaningful form than would directly 
interest the average investor in its raw state. 

On the other hand, disclosures made to particular 
analysts for the first time will necessarily reach 
their own subscribers before they reach the re- 
mainder of the investing public. 


: I do not think that this problem is insoluble, 
.r that corporations can do no more than regurgitate 
their prior public disclosures to analysts. There 
is nothing inherently wrong in meeting with analysts 
either singly or in groups. In my opinion, management. 
is not prohibited from giving previously undisclosed 
information to a particular analyst if the same in 
formation would be given to any other responsible 
person who took the trouble to ask, and if the 
information is not of such major significance that 
fairness requires that it be given to all investors 
simultaneously through the news media. Of course, 
we are all human, and there may be times when in- 
formation of an extraordinary nature slips out, 
either in answer to a perceptive question or in the 
course of a heated discussion. In that case the 
corporation should issue a press release as soon 
afterwards as possible. I understand this to be 
essentially the position spelled out in the New York 
Stock Exchange's Company Manual, and I am in accord 
with it. 


Mr. Smith again spoke in 1969 on the subject of "Corporate 
Disclosures to Security Analysts." He indicated that so 
long as management did not favor one analyst over another, 
it was permissible to disclose information not previously 
published if it was not material. 


If the information is material, and it has not 
been previously published by the corporation, then 
we must ask whether the analyst is receiving in- 
formation that is not available to the rest of the 
investing public. If the information is extraordinary 
in nature, then it seems to me it must be published 
before or concurrently with the time it is being 
given to a single analyst or to a group of analysts. 


/ 
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The analyst and his clients ar? not entitled to any 
| head start over the rest of the public. Of course, 
| I recognize that, in answer to an especially per- 
ceptive question, a corporate official may on oc- 
casion say something that he did not intend to dis- 
close in this manner. If he promptly arranges for 
the publication of this information and requests the 
analyst not to use it until this has been accomplished 
I don't think that the corporate official should 

be censured because of a purely understandable 
mistake that he properly sets out to co rect. 


2 The definition of mater’ ity is significant throughout 
the securities laws. 1. « case involving Rule 14a-9 
(17 CFR §240.14a-9), promulgated under §14(a) of the 
1934 Act (15 U.S.C. §78n(a)) the Supreme Court recently 
grappled with the meaning of this term. TSC Industries, 
Inc. v. Northway, Inc., 44 U.S.L.W. 4852 (U.S. June 14, 197¢ 


("Northway"). 


The Court of Appeals for the Seventh Circuit had used as a 
standard in Northway the notion that a fact was material 

if a reasonable investor might consider it important. The 
Supreme Court regarded this ormulation as too hypothetical 


a and stated: 
The general standard of materiality that 
we think best comports with the policies of he 


Rule 14a-9 is as follows: an omitted fact 
is material if there is a substantial likeli- 
hood that a reasonable shareholder would con- 
sider it important in deciding how to vote. 
This standard is fully consistent with Mills' 
(Mills v. Electric Auto-Lite Co., 396 U.S. 3/5 
(1970)] general description of materiality as 
a requirement that "the defect have a significant 
ropensity to affect the voting process." It does 
not require proof of a substantial likelihood that 
| disclosure of the omitted fact would have caused the 
reasonable investor to change his vote. What the 
standard does contemplate is a showing of a sub- 
stantial likelihood that, under all the circumstances, 
the omitted fact would have assumed actual signifi- 
cance in the deliberations of the reasonable share- 
holder. Put another way, there must be a substantial 
likelihood that the disclosure of the omitted fact 
would have been viewed by the reasonable investor 
as having significantly altered the "total mix" of 
information made available. 
& 44 U.S.L.W. at 4855. 
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Should this statement be taken as an impliec directive 
that the would definition of materiality must be applied 
in Rule 10b-5 cases? 7t is reasonable to draw this con- 
clusion. The Court indicated approvingly that this 
standard has bee: applied where other portions of the 
statutes regulating gsccurities transactions were under 
litigation. 44 1.$.L.W. at 4854, n. 8. In particular, 
§l10(b) is citec numerous times. Id. 


Additionally, the Court, in 8, -D, Cohn & Co..v. Woolf, 
vacated and remanded a decision of the Fifth Circuit ina- 
volving Rule 10b-5, 616 6,24 591 (Sth Cir. 1975) for 
further consideration in light of Northway. 44 U.S.L.W. 
3737 (U.S. June 21, 1976). 


In testifying about the fateful telephone call of March 
16, Schuman gave the following account in response to a 
question as to why he gave MacCallum the earnings figure: 


A. Well, that is a question I have asked 
myself a “housand times. 


(Pause) 


THE COURT: Take as long as you require. 
Tt is an important question. 


THE WITNESS: It is not that I am thinking. 
It is just a very painful thing. 


THE COURT: I can appreciate it must be. 
But, at the same time, take your time and respond 
to the question, which is a rather broad question. 


A. (Continuing) I was agitated. I was extremely 


agitated when Mr. Harby told me that -~ what he did 
-- I don't have to repeat all that -- ana < wae -~ 
I instantly decided that I was going to go with a 
number. 


That is why I called our financial people 
down. I certainly didn't expect to talk to 
MacCallum. I certainly didn't expect to -~ 
obviously it was the furthest thought from my mind 
to give a number to MacCallum at that point. 


I certainly was agitated, but I felt before 
talking to the Wall Street Journal, because I also 
had made up my mind I was going to the Wall Street 
Journal route as the fastest route, and it was just 
a -- I was moving very fast, I was very intense 
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about it. I don't know that I can really rationalize 
what I did. It popped out. Why it popped out has 

of course been plaguing me, because it has been 
contrary-to everything I did. I have had a lot of 
consequences from this. 


It seemed to me terribly ironic that of all 
people that this should happen to me. 


I was trying to be very careful. I knew 
I was dealing with a very, very sensitive situation. 
I wouldn't let anybody handle it, not because I en- 
joyed it or wanted to have any ax to grind or any 
benefit. I knew the company had a severe problem 
and I really thought I could handle it. 


I have been trying to rationalize it. 
Maybe what you said yesterday was the answer. I 
don't know; you know, the “up periscope". 


I don't think there is any -- maybe I 
rationalize it in another way. I knew I was going 
public. Maybe that had some effect on me. I 
don't know. I didn't expect to talk to MacCallum. 
I guess maybe that partly threw me. And he said, 
"60 cents." I just kind of responded. 


What else can I say, your Honor? 


The requisite standard of culpability in 10b-5 actions 
has been the subject of much commentary and some case law. 
See Campbell, Elements of Recover Under Rule 10b-5: 
Seienter, Reliance, and Blaintite’s Reasonable Conduct 
Requirement, 26 S.C. L. Rev. 653 (1975); Bucklo, Scienter 
and Rule 10b-5, 67 N.W. U. L. Rev. 562 (1972). 


In Hochfelder, in requiring "scienter,' the Supreme Court 
used that word to mean, "a mental state embracing intent 
to deceive, manipulate, or defraud." The Court conceded 
that, "{iJn certain areas of the law recklessness is 
considered to be a form of intentional conduct for pur- 
poses of imposing liability for some act." As the 
plaintiffs in Hochfelder based their claim on negligence, 
the Court found it unnecessary to determine whether reck- 
lessness would suffice for civil liability under §10 (b) 
and Rule 10b-5. 44 U.S.L.W. at 4454, n. 12. Of ‘courge, 
it never reached the question of what constitutes reckless 
conduct in this context. 
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Prior to the Hochfelder decision, the Second Circuit 

| in a private action, Lanza V. Drexel & Co., 479 F.2d 

| 1277, 1305 (2d Cir. 1973), referred to a prior decision 
E and stated: 


Under the Shemtob [v. Shearson, Hammill & Co., 

448 F.2d 442, 445 (2d Cir. 7971) cest, 2 plain- 
tiff claiming a violation of Rule 10b-5 who 

cannot prove that the defendant had actual 

knowledge of any misrepresentations and omissions 
must establish, in order to succeed in his action, 
that the defendant's failure to discover the mis- 
representations and omissions amounted to a willful, 
deliberate, or reckless disregard for the truth that 
is the equivalent of knowledge. 


4 
{ 
t 
} 
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The Court went on to conclude, “[i]n sum, we believe that 
proof of a willful or reckless disregard for the truth is 
necessary to establish liability under Rule 10b-5." 479 

F.2d at 1306. 


Citing Lanza V- Drexel & Co., supra, Judge Pollack of this 
Court recently stated that, "fajctual knowledge, or a 
reckless disregard for the truth which is equivalent to 
actual knowledge, is a prerequisite to the imposition 
of civil liability for a violation of Rule 10b-5 in this 
Circuit." Katz v. Realty Equities Corp. of New York, 


“pennies 


CS 406 F. Supp. 802, 805 (S.D.N.¥. 1976). 


The Second Circuit has distinguished private actions from 
SEC injunctive suits, however, basically on the reasoning 
that the latter seek to vindicate the public interest 
through prophylactic relief. In the latter, therefore, 

a negligence Standard has been found sufficient to es~ 
tablish liability. Management Dynamics, supra at 809; 


Spectrum, supra at S41. 


A careful analysis of Hochfelder has convinced this Court 
that the distinction is no longer to be drawn and that the 
identical standard under §10(b) and Rule 10b-5 must be 
applied whether the plaintiff is the SEC or a private 
litigant. Inasmuch as the Supreme Court did not address 
itself to a definition of reckless behavior which would 
suffice for culpability, however, the Second Circuit 
opinions which do deal with this issue, are helpful. 
Their language, coupled with the Supreme Court's emphasis 
that scienter means intent to deceive, manipulate, or de- 
fraud leads to a conclusion that only what Judge Friendly 
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has characterized as "the kind of recklessness that is 
equivalent to willful fraud," TGS, supra at 868, will 
serve as a basis for liability. 


Though hardly to be recommended, Schuman's disclosure 
to MacCallum over the telephone on March 16 cannot be 
likened to constructive fraud. His conduct was not 
recklessness bordering on intent to deceive, manipulate, 
or defraud. 


It is clear that Schuman was charged with, "the duty 

of the chief executive officer of a publicly held company 
to avoid private disclosure. . . ." Geon, supra at 47. 
This duty and the nature of conduct constituting an 
actionable breach thereof were thoughtfully discussed 

in Lum's. 


It is instructive to compare the instant case with 
the facts out of which Lum's arose. There, Chasen, the 
chief operating officer of the defendant corporation, 

was the recipient of information that earnings were 
likely to be considerably lower than had been anticipated. 
He passed this intelligence on to Simon, a registered 
representative and institutional salesman for a broker- 
dealer firm. 


Simon and Lum's had an understanding that Simon was to be f 
informed of important corporate developments so that his : 
clients would not think him unprepared; "a practice 
presenting a potential for abuse." 365 F. Supp. at 

1058-59. One such client was IDS. Simon proceeded to 

convey the information to certain IDS employees who, acting 
upon it, sold all the Lum's stock in portfolios under 

their control. 


In discussing Chasen's culpability, the Court conceded: 


Granted that what constitutes negligent conduct 

in this type of situation is far from clear, it 

is evident that Chasen owed a primary or fiduciary 
duty to the investing public not to ar ie his posi- 
tion as insider in possession of confidential cor- 
porate information by disclosing it to someone who 
might use it for personal purposes. Put somewhat 
differently, the issue could be expressed in terms 
of whether Chasen had a legitimate corporate purpose 
in disclosing the earnings projections to Simon. 
See 2 Bromberg, Securities Law, §7.5(3) (a) (1971). 


* * * 
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(The understanding between Simon and Lum's] 

is just the sort of selective disclosure for 
personal purposes that ultimately works unfair- 
ness in the markets: some people are better in- 
formed and thus can conduct better analyses, in 
reaching decisions to act, because of unfair ad- 
vantages not enjoyed by others -- even if they do 
not take direct action on the specific information 
conveyed. Thus I conclude that Chasen breached 
his duty by transmitting the information to Simon, 
and should be liable for the foreseeable consequences 
of that act. 

365 F. Supp. at 1058. 


The Court identified a second prong of the negligence 
question: "should Chasen have known that Simon would 

pass along the confidential information to his clients?" 
This question was answered affirmatively, the Court 
concluding that it was not "reasonable under the cir- 
cumstances," for Chasen to believe that Simon would "keep 
the faith." A finding of negligence resulted. 


The instant facts are very different. Schuman's decision 
to "go public" with a figure after learning of the $.60 
rumor and his determination to call MacCallum's office 
would not, in themselves, have created liability. At 
least arguably he was acting for a legitimate corporate 
purpose. The advice of then General Counsel Loomis is 
worthy of note: 


I do feel that a service might be done by 
corporate management in calling attention 
through the appropriate channels to the in- 
stitution whose forecasts have been circulated 
around the market that, in the opinion of 
management, that is just plain wrong. 


By all accounts, the disclosure itself seems to have 
simply “popped out,” quite without premeditation. But, 
the revelation could clearly serve no corporate purpose. 


Should Schuman have realized that the information would 
be passed along? His estimates were higher than those 

of MacCallum. MacCallum's slightly lower figure had 
already been disseminated; the rumor mill had already 
attributed it to Schuman. This state of affairs rendered 
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the impact of Schuman's disclosure far less devastating 
than it might have been. Although, to be sure, a "tin, 
"takes on an added charge just because it is inside 
information," Geon, supra at 48, when rumors have already 
circulated to the effect that an earlier piece of in- 
formation was a "tip," this charge is greatly lessened. 


See a Ce ee ee 


Schuman believed that he was correcting a mistaken im- 
pression that was liable to affect the market in BOL 
stock. Judged on a "reasonable man" standard, his 
conduct might justify a finding of negligence. This 
question need not be reached since Schuman's behavior 
certainly does not establish recklessness verging on 
intent to deceive, manipulate, or defraud. 


5 This Court is not the first to suggest that the SEC provide 
concrete guidance. In 1969, then Commissioner Smith 
observed: 


In the Texas Gulf case itself the Court of Appeals 
for the Second Circuit suggested that the Commission 
promulgate further rules to clarify how soon after 
a public announcement insiders may trade upon the 
basis of important infc nation contained in the 
ee announcement. Since then, thoughtful persons have 
lined up on both sides of the question of whether 
rules or guidelines are really feasible or desirable. 
Recently, the press gave coverage to my own comment 
sympathizing with those urging that an effort be made 
at devising guidelines in the area of inside in- 
formation. 


Too often, it seems to me, we debate ab- 
stractly among ourselves whether or not something 
is feasible or desirable but never get down to 
trying it. Instead of continuing the debate, OF 
whatever you want to call it, over guidelines, 
perhaps we should set forth a systematic discussion 
of this particular segment of the insider information 
area. We should not delude ourselves that the attempt 
will necessarily be successful or that it is a simple 
matter. The trouble with any rule-making process, 
as anyone who has lived through it must know, is that 
when you start drafting specific rules, it leaves 
room for and gives access to doing the very thing 
you are trying to prevent. That doesn't bely the need 
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to make the effort, but we can't assume that it 

is a simple chore or one that will necessarily 
provide any greater degree of certitude than we 
now have. A well researched, ranging treatment 

of the subject by the Commission might not end 

up more informative or much different than many 

of the guidelines that have already been suggested 
by private individuals and groups. They would, 
however, bear an authoritative basis that could 
give some guidance and assurance to the many persons 
of integrity who are eager to comply with the law. 
The Commission, in my opinion, should make every 
effort to provide guidance whére that is possible. 
I think I have said enough as a basis for discus- 
sion and "quest." Thank you. 


-xiv- 
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This action came on for trial as against defendants 


Bausch & Lomb Incorporated (sued herein as Bausch & Lomb, Inc.) 


Honorable R. J. Ward, 


District Judge, presiding, and the issues having been duly tried, 
findings of fact aiid 


conclusions of law having been duly entered, caret COTE ENS 


ORDERED, ADJUDGED AND DECREED that: 


=. This action be, and the same hereby is, dismissed 


with prejudice and on the merits as against Bausch & Lomb Incor- 


porated and Daniel.G. Schumang and 
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Of Counsel. 


WEISS, RIFKIND, WHARTON 


Attorneys for Defendants, 


if you wish 


I believe that there are 


the parties have agreed we 


to 


First. 


Bausch & 


345 Park Avenue, 
New York, “(New York 10022 
ARTHUR L. LIMAN, ES 
LEWIS A. KAPLAN, ES 
ADELE R. WAILAND, 


Q.; 


PEE CLEP KR: Securities and Exchanye Commis 


Lomb, Ine. \and Daniel 


Schuman. 


@) 


MR. GREENSPOON: The PplaintiLet, is ready. 


THE COURT: Defendants? 


ME. MORRIS: Ready, your 


THE COURT: I have read 


were given to me at the end of 


WY Lab 1 Bp’ 


Honor. 


thy 


contentions of the parties. However, 


to make opening statements, you may procee 


MR. GREENSPOON: May 1 please the Court, 


SOUTHERN O:STRICT COURT REPORTERS 
FOLEY SQUARE, NEW YORK, N.Y. 


several other matters that 


would like to have attended 


U.S. COURTHOUSE 
CO 7- 4880 


SLO 


dad. 


AFTERNOON SESSION 


2:00 pom. 


THE COURT: You may proceed, Mr. Greenspoon. 
MR.GREENSPOON: IT would like to call 
Mr. Schuman, please, to the stand. 
OD aN TUR Gs G ERA Lb OD S.¢ HU M AON, 
called as ajiwitness by the plaintiff’, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. GREENSPOON: 


Q Mr. Schuman, you are the Chairman of the 


BOard of Bausch & Lomb, is that correct? 

A Yes; sir. 

Q And back in March and for sometime prior, 
March of '72 and sometime prior to that, among your 


duties was the liaison, or contact, with the financial 


cOmmUnIty, 1S that correct, Sir? 


A Yes, sir. 
(4 
Q Now, in February of 1972 there came a time, 
didn't there, when you went away on a vacation? 
A Yes. 


Q Before you left on that vacation, you had 


learned that there was some question with the vials 


for the shipping of lei.ses, the lenses were shipped 


SOUTHERN OST! ICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY S(HIARE, NEW YORK, N.Y. CO 7-4580 
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in is thet. riant?: 


A Yes. 
Q Was that the day before you left? 
A I don't recall whether I learned about 


it the day before, but within that immediate period. 

Q And during that period of time from 
February until you went on vacation, I think it was 
stipulated you went on February 23, 1972 and you were 
out of the office until approximately March 13, 1972, 
is that right? 

A Actually I came into the office on Sunday, 


March 12th. 


Q And you did some work that day? 
A Yes. 
Q All right. 


Now, prior to the time that you went away 
on vacation, you had had occasion to give an interview 
with David Brand of the Wall STreet Journal in January 


of '72, Gen't that rigqnt? 


@ 
A Yes. 
Q Now, Bxhibit 64, Plaintiff's Exhibit 
64 -- I believe that has been rene in evidence 
already -- 


THE COURT: Yes, it has been. 
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sort 3 Schuman-direct 100 
fe) (Continuing) Mr. Schuman, I would like you 
to take a look at this, if you would, sir. 
A Is there any particular point you want 
me to focus on? 
Q I would like you to read first, second, 
third, fourth, €Lfth and sixth paragraphs, the 


first six paragraphs. 


(Pause.) 
A Yes. 
Q Did you see this article within a few 


days after it was published? 


A Yes. 


Q And did Mr. Brand quote you accurately in 


this article, at least for the six: paragraphs that 


I have asked you to read? 


A I took exception to the way he wrote -- 
let me see -~- I] guess it is the fifth paragraph, where 
he says -- 

Q | "Things are going to get even better for 


Bausch & Lomb." 2? 
A Well, those were his words, but I think 
the gist of that is okay. 
No. What I was concerned about was the 


way he phrased the next sentence, which said, "Earnings 
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019 
1 jart 4 Schuman-direct 101 : 
2 for ithe first quarter, he predicted, ‘should be 
* @ 3 pretty good' when compared with the 1971. fourth 
~ hg 4 quarter.” 
5 Q You did not say that the earnings would 
6 be pretty good for.the first quarter when compared 
7 with the fourth quarter of '71, is that right? 
8 A Zedid™ not. In the interview he said that 
9 to me, and I very strongly said, "That Ps not wat ale | 
‘s 
10 what I said," and that I am only saying, “should be 
m ll pretty good," period. I said, "Obviously, if “you go 
12 back to the first quarter of the prior year, we 
13 didn't have Soflens, it should be much better.” 
14 Rut IT was ‘not relating it |\to the quarter 
15 and I made it very clear to him at the time that I 
ts 16 wasn't. And, anyhow, I ‘was disturbed when I read 
of 
: YW that after all that conversation he still said, | 
18 || "when compared with '71 fourth quarter.” | 
ad ‘ 19 Q Now, fourth quarter 1971, were $1.02, | 
20 is that correct, sir? 
: 21 A Yes. 
: | 22 Q And first quarter 1971 earnings were 
‘ ce 23 what? 27 Voents © 28 cents? 
ia “A A I don't recall the exact number, but it | 
25 was very much lower. 
| 
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2 Q An@ after this article came out in the 
i 
e 3 paper and you expressed, at least to yourself, 
i ; 
ae 4 dissatisfaction with the way you had been quoted -- 
5 A Yes, sir. 
6 Q -- you didn't call Mr. Brand about that, 
} 
7 aid you? 
8 A We discussed whether we should-call him. 
i! 
9 Q But did.you call him? 
10 A But we did not. May I explain why? 
ll Q T haven't aeked you why, sir. 
12 A Okay. 
13 Q Your counsel, I am sure, will ask you. 
: ye 14 A tT am sorry. 
if 5 THE ‘COURT ALL right. 
| Q With reference to the ane Of 81.02, 
17 which he indicates were the fourth quarter 1971 earn- 
| 
18 ings, you knew that the figures, the early projected 
19 figures, of Bausch & Lomb for the first quarter 172 
‘ 20 were somewhere in that area at that time, didn't you, 
21 sir? 
L 2 A No. 
= 3 | Q All right. 
2A Did you learn about what those figures 
ae 25 would be in January? 
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A To the best of my recollection, it wasn't 
until near the end of January. 
Q And did you learn about that because of 
a projection that you had seen or had been given? 
A I think I know what schedule you are 
referring to now, and I don't recall that... ever 
saw that. 

I asked for an estimate to be prepared, 
or asked the controller to give me an estimate, of 
what he thought the budget would be for the first 
quarter. 

Normally we prepare our budgets for the 
year as a whole and we don't see the breakdown of the 
budget for the year until sometime in the middle of 
February, and I particularly wanted to get some 
Feel for what the First quarter -—- how the first 
quarter would break out by. month, and 1 asked for 


something to be done ahead of time. 


Q When was that, sir? 
@ 
A Sometime in January, after this appeared. 
Q I show you Plaintiff's Exhibit he 
A Yes. 
Q I will ask you if that is what it was 
you saw. 
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g 2 A No, I don't believe I ever did see this. 
ae 3 I do =-- I am familiar with the number. 
Ned 
ae 4 Q What was the number? 
5 A $1.04. So I think what happened was that 
6 our controller simply told me about the number but 
7 didn't give me it. 
8 
© In any event -- 
2 THE COURT: When did he tell you? 
10 THE WITNESS: I think the latter part 
1} Of January. (“But I can't pinpoint it... Certainly 
12 sometime after this. 
13 THE COURT: Do you have a comptroller or 
oe | 
14 a controller? “ 
15 THE WITNESS: Controller. 
16 THE COUR: What is his name, or what 
Vi was his name at that time? 
18 THE WITNESS: Still is. Harry Hooley. 
19 e) And he is still the controller? 
20 | A Yes. 
@ 
21 | Q So that at least sometime in January you 
| 
; 2 | knew that the budgetary figure fcr the first quarter 
i 
ec \ 
3 | 1972 was $1.04? | ; 
2A | | 
| A No. The budgetary fiyure actually -- | 
| | 
| | 
25 | Q The forecast?2 | 
| | | 
| | 
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A The estimate of what that budget figure 
MLghe pe. 
Q ALL (right. So that the company's 


internal figures were, and you learned them, $1.02 
suretime in January and you knew about it then, 
is that ‘correct? 

ra tome thing is mixed up there. The actual 


budtvet figure I don’t think =f learned. 


Q The forecast. 
£ 
A The forecasg, $1.04. You Said iSite. 
Q Sorry. \\You are Fight. 31.04. 
THE COURT’: That was an earnings forecast 


which was given to you by Mr. Hooley near the end of 
January) 1972 forthe first quancer of 1972 and it 
was in the estimated amount of $1.04, is that your 
testimony? 

THE WITNESS: Welare dealing a little bit 
with semantics, your Honor, and I know I shouldn't 
quibble about it, but -- 

THE COURT: I do quibble with semantics, 
so you just tell|me in your own words. 

THE WITNESS: Okay. T wouldn't describe 
it as an earnings forecast. It was in’ a sense a 
forecast of a budget. 
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| 
& 2 | Q Was it what the company hoped that it 
oo 3 would have for the first quarter of VO 72 
we 4 A No, )T wouldn't characterize it that way. 
5 Q Was it what the company thought Lt might 
6 have.based upon various and sundry factors with 
7 relation to sales and other items peculiar, toa 
8 ; 
manufacturing company? 
9 ee 
A It was a budget of what the company might 
si have based on the assumptions that were used in 
u preparing that budget. That is a more precise way 
12 ‘ j 
of saying it. 
& 13 Q And the budget itself, I assume, would 
\ 
14 : : 
tae have been prepared sometime prior to that. 
15 A Yes. The budget process actually starts 
16 back in the first part of October and keeps evolving 
17 ‘ 
from that date forward. 
18 Q Did Mr. Hooley ever show you, in January 
19 or February of '72, additiona? forecasts for the 
20 first quarter earnings? 
21 A Yes. | 
| 
22 : : ; 
Q ALD right. Now I show you Plaintiff's 
em % | 
| Exhibit 95 and I will ask you if you were shown that 
if 
aA | and; |/Lf, so) when. 
a 25 tc | 
| A That should have been around the middle 
| { 
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of February. 

Q All) right. 

Now, that figure per share at the bottom 
here shows, "January .03 cents (February forecast 
.03 and March .05 and total quarter LOS. 

A End paren. 

Q Do the figures in paren mean that the 
earlier forecast was being reduced in that amount? 

A Ho. THis really relates to, as the title 
up here suggests, that it is a comparison against the 
original budget. 

Q So that it would be .05 less than the 
original budget. 

A On the original budget of $1.00. So what 
he was saying there is that forecast as it was prepared 
at that time would be now 95 cents. 

Q And when was that prepared, sir? 

A My recollection would be that it. was 
just around the middle of February. 

Q At the time, then, that you went on your 
vacation, February 23rd, the last figures that you 
had on forecasts were showing 95 cents for the 
first quarter of ‘72, is that correct? 


A Yes, sir. 
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Q And also, at) the time that you went away 


on vacation, you had read, had you not, some financial 


reports issued by analysts throughout the community? 


A You mean during the first part of the 
quarter? 

Q Yes, prior to the time that you went 
away On your vacation? 

A Generally, yes. I can't recall speci- 
ficaily. 

Q And are you aware, sir, that they were 
generally projecting, or forecasting, 90 cents to 

$1 to $1.02 for the first quarter earnings for 

Bausch & Lomb? 

MR. LIMAN: Objection to that question. 

THE COURT: Sustained. 

The words "generally forecasting" are, 
frankly, of minimal probative value and I think it 
makes the question objectionable. 

THE WITNESS: I could answer, but I don‘t 
KNOW that you want me to. 

THE COURT: Your attorney has objected. 
Counsel can inquire into this area. lL am not testricting 
him at all. He will probahiy rephrase his question. 


© You were aware, of course, of the $1.02 


SOUTHERN OISTHICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY S$ WARE NEW YORK N.Y. CO 17-6980 


e © & FR 


4Or£, 12 Schuman-direct 109 


figure that had been mentioned in the Wall Street 
Journal article of the 19th of January. 

A Yes. Well, the reference to the fourth 
quarter. 

Q Now, while you were on vacation there 
came a time when the shipment of the Soflens was 
stopped; isn’t that correct? 

A Yes. 

Q And you learned about that sometime 
during the time you were on vacation; isn’t that 
correct? 

A No. Just prior to leaving for vacation 
I knew about it. 

Q Did you learn, sometime after you had gone 
on vacation, that a call had come in with respect to 
a letter that your company nad Sent: out to practitioners 


regarding the re-autoclaving of the lenses? 


A Yes. 
Q And that was on or about March 1, 19727 
A Tes . 


MR. LIMAN: Excuse me, your Honor. 
Does your Honor know what "“autoclaving"is? 
MR. GREENSPOON: iowill ask him, Mr. 


Liman. 
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MR. LIMAN: Sorry. 

Q The autoclaving process, is that a 
resterilization process? 

A Not av‘'re." Tt is 4 highpowered sterili- 
zation process. 

Q That there had been what was thought to 
be leakage -- 

A No. Autoclaving is done on all the 
lenses, and it is part of the prescribed procedure 
that we follow in shipping lenses in a sterile vial. 
And in order to make those lenses and the contents 
of the vial sterile, the vials are autoclaved. And 
that is a long, complex procedure, because there 
are tests that have to be conducted for each batch 
of lenses that go into the autoclave. 

And so it is a very important part of 
eur whole =- 

Q On March 1st did =e get a phone call from 
Don Allen, the Secretary-Counsel of your company? 

A Yes, sir. 

Q And you were in Mexico at the time, is 
that correct? 

A Yes. 


Q Did Mr. Allen read you a press release 
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at that time which he had written and which he wanted 
to release? 


A Yes. 


Q And did you approve what he read to you 


on the telephone? 


A I said it looked okay, except I suggested 


something in there about the EDA 


that they add 
that would indicate that the FDA was aware of what we 


were doing, and we were concerned that the fact that 


we stopped shipments could be misinterpreted by the 


public, if you will, as to what this meant. We 
had -- well, okay. 
ie) Let me show you Plaintiff's Exhibit 35 


and ask you to please read that? 


A Yes. 

Q Is that the press release that was read 
to you and the suggestion that you made to Mr. Allen 
to include the business with the FDA? 

A I wouldn't quite answer it that way. Be- 


cause I didn't see this press release. 
Q I understand that. 
read to me, 


A Ana I don't recall what was 


and this, of course, is kind of from what was read 


to me. 
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Q In what way is it different? 
A It does include the reference to the 
FDA. And I don't know eee other changes might have 


been mede. Because the way I left it with Mr. Allen 
is if «cher changes that were not significant were 
thought desirable, to go ahead and make them. 

Q Did Mr. Allen ever tell you whether any 
other changes were made? 

A The subject never came up that I can 
recall. 

THE COURT: In other words, he did not 
call you back and read you a final release that 
was about to be issued or which thereafter was 
issued. 
THE WITNESS: That is right, your Honor. 

Q Now, when Mr. Allen read you this release 
and you made your suggestion to him about the FDA, 
did Mr. Allen also tell you that the stock of Bausch 
& Lomb had dropped ten points on the Pacific Coast 
Exchange the day before? 

A I don't have a very clear recollection of 
that. I heard what you said earlier, in your opening 
remarks, and I accept that. I have to struggle now 


with my memory on that. 
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A No question about it. 

Q a= that ne, said it, -- 

A Sure. I agree. 

Q And did you tell Mr. Allen to get in) touch 


with Mr. Merle Wick of the New York Stock Exchange? 

A Yes. This comes back to me now. And 
I specifically wanted him to do that because somewhere: 
along the line I had understood that before: we issue 
press releases we should call the Stock Exchange and 
read it to them so that they would know what is coming 
ahead of time. 


Q Somewhere along the line you had heard 


about “that, that you should call them? Is that the way 


you phrased it? 


A I think they at some point told me about 


this, ‘and I can go (back) 4a Little BLS «on that. 


Q Do you have anything -- 


A I think it Had to do with ‘the problem 


I had with the Wall Street Journal after their) inter — 


view in January, because I can recall talking to 


the Stock Exchange at that time, and they were telling 


me that they were having a lot of trouble with the 


Wall Street Journal and there wasn't much you could 
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do about it and it would be desirable, whenever we 


have a press release, to call them. 


And I am quite sure that from that con- 
versation on that whenever we have issued a press 
release we have always called the Stock Exchange. 

Q I will show you what has been marked and 
received in evidence as Defendants' Exhibit C, New 


York Stock Exchange Company Manual, and I ask you, 


sir, if you have ever seen that? 


A I have seen it subsequently. I did 


not read that in detail, I mean as it exists. b 


knew there was a manual, but I did not pore over 
that manual myself. 

THE COURT: Would you just suspend for 
a moment. 

(Pause.) 


Q Did you ever have any meetings With any 


body in your organization, your Director of Communi- 
cations or your vice-presidents, with respect to the 
contents of this: manual prior to the time of 
March 15, . 19722 

A I think it was mentioned from time to 


time, but I can't recall an specific conversations 
Bh 


about it. 
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: - Q And you had no written policies or any 
a e 3 writtén outline prior to March 16, 1972 with respect 
oO 
a Naor 4 | to any provisions of this manual, is that correct? 
0 5 A That: is correct. 
* 6 | Q Mr. Schuman, I show you Plaintiff's 
i 7 Exhibit 49, entitled "Facts About Your Company Bausch 
ey 8 & Lomb Employee Handbogk," and I will ask you, sir, 
9 | it you will turn. to page 15 of it -and Lf you will 
10 read item 34 there. 
11 MR. LIMAN: Do you want him to read it | 
2 | out loud? 
oa 13 | MR. GREENSPOON: I want him to read it 
ce. 14 | to himself first. 
| 1 | (Pause.) 
16 | A Yes, sir. 
poe V7 Q Now, this exhibit is something you give | 
whe ? 18 | eut to your employees, is that right, sir? | 
. 19 A Yes. | 
‘ 20 Q It is a document that you are familiar 
ie 21 with. | 
yoy: a 
a a “3 Q And you have just read item 34, which 
( 24 states, "“Divulging confidential data or information 
25 


relating to company business and operations to non- 
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| < 
2 authorized persons," that that is a don't, you can't ; 
3 do that, right? : 
es 
ee 4 A Right. 
5 Q A do not, a no-no. : 
5 Besides this, sir -- 
: THE COURT: Indicating? : 
8 . , pe 
MR. GREENS POON: Indicating Plaintiff's 
9 | | 
Exhibit 49, and with particular reference to item 34. | 
10 Q (Continuing) Besides that, as of March 16, » 
11 1972 that was the extent, was it not, of any written sy 
12 procedure that you had with respect to confidential ws 
oad 
13 data, is: that righe? 
we 4 
A As far as I know. 
15 Q You don't know of any other, do you, sir? 
16 A No; no. 
W @) ‘Now, sir, I would like to direct: your r 
18 attention to Plaintiff's Exhibit 50, which is called 
19 "Your Future With Bausch & Lomb," and I would like 
20 to direct your attention, if I may, sir, to item 35 ae 
oi on page 19 and ask you if you would read that aloud. 
a 22 A "Divulging confidential data or informa- 
i 
| 
oe 3 
tion relating to company business and operations to 
24 unauthorized persons." | 
| 
a “9 Q And again, sir, with the exception | 
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2 | of Plaintiff's Exhibit 49 and Plaintiff's Exhibit 
o 50, that is the extent, is it not, of the policies 
4 and procedures that you had written which dealt with 
5 that kind of information? 
fe 6 A Yes) sir 
7 Q Thank |vouU,) iS Poi. Mr. Schuman, an unauthor- 
7 \ 
Pit ized person, did that mean people who were not working 
9 | at Bausch & Lomb? Would they be considered unauthor- 
10 | ized persons? 
1] | MR. LIMAN: Objection to the form of 
/ | 
12 that question. Does the question mean every person 
13 who is not working there? For example, hie POA ii 
\ 
\° 14 don't think that question could be answered in the 
\ 
15 form in which it has been asked. 
ah, 16 THE WITNESS: May I try to answer it? 
» ‘ | 
17 MR. GREENSPOON: I can restate it. 
18 THE COURT: He is going to try to answer it. 
“ 19 I am going to let him. Then we will see where we are. 
“aq 20 I think he understands the question, and 
; 21 perhaps his answer can overcome the problem. 
22 A (Continuing) T think it) should be 
| | 
23 | evident, at least it seems that way to me, that | 
| | 
uf 2A that is written for our employees, and in particular | 
| 
25 | | 
| 
| 
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| 
| 


to 


in other companies who are suppliers or customers, | 


e 3 and it is geared to competitive information. 
eg 4 Now, from the standpoint of other 
5 financial information, of course that is a total 
6 no -- no because it really means nobody can talk to 
7 anybody else. That is understood. 
8 It isn't that any employee can talk to 
9 financial analysts, for example . ‘Ne wouldn't 
10 permit anyone to talk to financial analysts. If you 
ll read that literally, it would imply that financial o 
12 analyst is in a sense an authorized person and that, 
i | ft you follow the open door policy, any employee 
a 14 || can talk to him. 
15 That isn't what is meant by that. 
16 Q What is meant by that is that nobody is 
17 supposed to give out any information to somebody 
18 who shouldn't get it; isn't that really what it means2 
19 A I am trying to explain it in the context 
20 of how it is written and who it is directed to. 
val | THE COURT: t gather that it is primarily 
22. directed to the disclosure of what would be called 
v4 23 trade secrets. 
94 | THE WITNESS: Yes, your Honor, for our 
| 
25 employees. é | 
| 
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S 2 THE COURT In other words, if you have 
3 a new process, you don't want one of your employees 
nf 
ty ’ going around and talking about it to a competitor. 
5 THE WITNESS: Or an RSD project involving 
6 a new product, or information about who our customers 
p 
7 are, and so on. 
8 
THE COURT: Now, going beyond what would 
: 9 : ‘ 
be called classic trade secrets, which tS what you 
10 have just described to me, we have financial intorma-= 
ul tion, internal information not yet made public. 
2 Do you understand what I am talking 
13 about? | 
14 THE WLTNESS : Yes. 
15 THE COURT: What was the company policy 
16 in February of 1972 rsgarding the disclosure by Rausch 
MH & Lomb officers, directors and employees of financial | 
18 E : : oo, | 
information which had not yet been made public? 
| 
19 THE WITNESS: Well, obviously we were 
20 very concerned with this whole question of materiality, 
al and the only person who could talk about such informa; 
22 | tion was myself. And when I wasn't there, then that | 
a 23 would be delegated either to Mr. Harby or, if one | 
} | 
| i 
2A | weren't there, to Mr. Allen, and if ne weren't nhere 
5 | I think I would have to simply stop at that point, | 
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and that is pretty much how it was prior to the events 
Of, Maven | 1972). 

Q And inasmuch as you have just told us 
that you were the man to do it, and unless you were 
there the others would do it, did you receive a brief- 
ing at any time pricr to March Of. 7972 with respecr 
to what constituted materiality from anybody in 
your company? 

A Well, I think I knew more about that 
problem than anybody else in the company, so I don't 
think I exactly would have had a briefing from some~ 


body else. There were discussions, particularly 


with, at that time, my Director of Corporate 


Communications, whom I had hired -- I am fuzzy on the 
date now. T think I indicated earlier that he died 
in roughly a two-year period. BUE LT think I hired 


him sometime; I hired him myself, in the fall Of 1969) 
He was very knowledgeable about these things. He 
had experience dealing with the financial community 7- 
MR. GREENS POON: Vour Honor, I move to 
strike the part that he was very knowledgeable about 
this). 
THE COURT: ALL wignt. 


THE WITNESS: Well. I €elt ne was. I 
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am sorry. 
THE COURT: Strike it. 

A (Continuing) And he would direct things 
to my attention constantly. Anything he saw in 
print, that he thought had a bearing on these things, 
he followed it. 

Q Did he send you Texas Gulf Sulphur, for 
example? 

A He sent me things that appeared in print. 
I don't know about the legal opinions, but things 
that were written about Texas Gulf. 

Q Did he write memoranda to you in which 
he outlined policies and procedures which in his judg- 
ment as Director of Communications you should follow 
in releasing information? 

A No, Sir. 

fe) And you had none, did you, nothing in 
writing? 

A I did not. 

THE COURT: Staying with this area for 


a moment, you have indicated that in February and 


March of 1972 you were the only person at Bausch & 


Lomb who could disclose non-public material financial 


information. 
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| 
2 | For how long had you -- yes? 
. 3 THE WITNESS: Your Honor, I think you . 
| 4 Said that. I) could. I wouldn't disclose material non- 
5 public information. 
6 MR. GREENSPOON: The Judge doesn't mean 
1 ‘ 
improperly. 
8 
You mean properly, your Honor? 
9 
THE COURT: Yes. Of course I do, 
10 
yes. 
i You mustn't take my questions as being 
12 
accusatory. 
13 THE WITNESS: All right. 
eo «| | . 
THE COURT: I am trying to get some 
15 information here. Let me see if I can phrase the 
ad question a little differently. 
| 
17 i bw] t, 7 a . 4 
| THE WITNESS: Fine. 
18 THE COURT: I recognize your lawyers 
19 have told you to be very careful in responding, and 
20 I didn't inteny at this point to entrap you into some- 
ZL : =e ‘ ee ; 
thing. tT am frying to get this straight. 
fa a : 
| THE WITNESS: Your Honor, I try to listen 
: | 
23 | to words when I can, and it has been a long practice, 
2A | 
| and you have to excuse me for that. 
‘ow | * I THE COURT: You should. It is not an 
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improper practice by any means. 


As I understand your testimony, in 


February and March of 1962, when you were at Rochester, 


thorized to discuss 


2 
a 


you were the only person who was 
what I can consider non-public material financial 


information in proper circumstances. 


in February 1972. 


WITNESS: Yes, 


THE 


THE. COURT: TH 7 2 


THE WITNESS: You, had isaid."62.. 


THE COURT: I am sorry. For how long 


had you been in the position which you have just 


described? A year, two years? Three years? 


+ 
a 


THE WITNESS: May take a minute just 


to quickly review? 


tT was hired as controlier in the Fava wos 


1959 and I got into this area shortly thereafter. In 


'60s this respon szbility was sharec by 


the then chief executive more than anyone else, and 


z 
also the treasure’ had some duties in that regard. 


But within several years I pretty much took 


it over in conjunction with the chief executive, 


and as we move further into the ‘60s he got out of 


jt more and more. And by 1967 no one was acing it, 


really, except myself, and very occasionally would 
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the chief executive sit in in such a session or 

would he have a caller, and usually it would be some- 
one perhaps that had a long contact with him from 
prior years, where he would sit with such a person. 

And so I think that brings you pretty 
much up to date’. 

THE ‘COURT: In other words, “fer approxi- 
mately five years prior to February -- March "V2" you 
had been the person in Bausch & Lomb who was authorized 
under appropriate circumstances to disclose non- 
public material financial information, is that 
correct? 

THE WITNESS: Yes) sir. 

MR. MORRIS: IT£ the Court please, [I 
grow increasingly concerned about even your Honor's 
careful wording of that question and I think this is 
causing Mr. Schuman some problems. 

He was the sole person authorized to speak 
with analysts. 

THE WITNESS: Yes. 

THE COURT: ALL Fight. I accept that. 

MR. MORRIS: All right. 

THE COURT: Thank you. 


MR. GREENSPOON: Are we ready? 
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THE COURT: Yes. 


oo 


Q Do I understand then that five years prior 


NZ 


en the man responsible for 


4 to March you had 


speaking to analysts? 


6 
A Longer than that. 


, QO Longer than that? 


8 
A And I would say probably on the basis 


of almost exclusivity for five years before. 
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Q Now, the Soflens you received approval 


about the Soflens in March of 1971? 


Yes. 


Q 


And your activities with respect to 


financial analysts began to increase after that 


product was introduced, didn't it? 


A Tt was very, very strong before that and 
I am not sure if anything can be recreated on the | 
much different before or 


record that woul: have beer 


after. 


Isn't it a fact that the -- | 


The real activity <-- 


Just a minute. 


I was trying to respond to the question. 


We will get to that. 


Cre 


My point, ieee, he that Up iunreLL the € ime 


the Soflens cam2 on the market Bausch & Lomb was not 


as interesting, was it? 


A That is very true, sir. 


(@) When the Soflens came or the market in 


March of 1971 it really became a glaMOy¢ company 


, 


Gane’ t. 2? 


A Refore the interest ani focus on the € | 


company really started with an increasing tempo with 
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the announcement that we entered into the agreement 
for the exclusivity of the patent rights dating back 
to October 1966. 


Q And when -- 


THE COURT: Let him finish. You must) det 


him finish. 


MR. GREENSPOON: { am Sorry, fixr- 
A I lost it but go ahead. 
Q I apologize. 


THE COURT: Let the reporter read it back 
and if you wish to continue I certainly want you to do 
so and then Mr. Greenspgon can ask his next question. 

(Record read.) 

Q Was there something else you wanted to add 
before I interrupted you? 

A I don't know what I was about to say. 

Q Did the tempo increase then after March 
of 1371 when the Soflens was actually coming out on 
the market? 

A That is what I wasf trying to say, at 


the moment I am not sure at that’ point there was 


much real difference. There had to be some, okay. 
Q You would agree with that? 
A I would agree with that... It seemed 
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intense for quite a period before that but I guess it 
had to be -- I'm just relying on memory Gof ‘a Long 
time ago. It is hard to be that definite. 

Q When you returned from your vacation 
and came into the office on March 13, 1972) dia you 
have any conversations with people in your operations 
department with respect tc Soflens? 

A t talked with Mr. Harby that morning. 

Q Did you learn OF had you learned already 
that the suspension of shipments of the Soflens which 
you knew about when you left on vacation had resumed? 


A Yes. I was in Los Angeles on Friday, 


March 10 I guess it would be and I learned out there 


that shipments were resuming I believe that day. 


Q Were yo. called by somebody at Bausch 


t don't recall just how that occurred. 
I must have been called but I don’t remember. 

Q On March 13 you asked Mr. Hooley your 
controller to give you 4 forecast cf earnings fox 
the first quarter, fight? 

A Yes. 

Q There came a time that day when Mr. 


Hooley gave you that forecast, is that correct? 
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rs) 
2 A Yes. 
ier 3 .9 That forecast was 74 cents for ‘the first 
& ‘ 
\ i 
~ 4 uarter? 
, ee q 7 
5 A Yes. | 
6 | Q This was now 21 cents less than the dast 
i forecast you had seen, ien't that right? | 
‘ 8 A Yes. 
id Q Did you attribute a decrease in Mr. 
; 10 Hooley's forecast to the fallure to Ship the Lenses 
\ 
ll from February 22 until March 10? 
12 A May I expand on that? | 
13 Q Answer any way you Wish, Sir. | 
14 A When I came back that Monday morning I | 
4 
2 15 learned, of course, about -- a little more about the | 
sg 16 shipping problem but Hieo that che Elako c= ¢ ealled 
7 it flak and I am Sure, your Honor, you must Know 
18 that word came from me. Wherever | guess 26 
19 appears it came from me because by that I mean, as | 
ed 
20 | you know, Mr. Greenspoon, ali the adverse -- I was 
° | 
21 very concerned about this problem and it was increas~ 
uo oe ing in tempo and we were being hurt JT £ele very 
. 4 ) 
“act : ; * 
23 unfairly that so much rumor and stories about 
2A contamination of the lenses, the fact that perhaps 


25 the Food and Drug Administration was considering 
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withdrawing the approval and this would imply to 
people, of course, that there was something 
terribly wrong with the lens. 

And all of those rumors and stories 
apparently were increasing and I obviously knew that 
these had to have an effect on the demand for the 
product. 

There wasn't any doubt in my mind even 
before I asked Mr. Hooley for the forecast -- in 
fact that is why I wanted at this point among other 
things to get some feel for how the operating 
people were evaluating this and in more specific 
terms. I knew that day that when 1 got this 
forecast it was going to be a lower number. 

It wasn't just the suspension of the 
shipments of the vial because the press release went 
out on this and that in itself implies someth ing. 
Maybe there was something wrong with the product. 

There was nothing wrong with the product. 
The vial problem had nothing whatsoever to do with 
the quality or the merit of the product. 

Yet, in the minds of people, they could 
easily infer so that in itself could have an effect. 


The actual orders we had presented no 
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HI | 
2 || : : | a 
any | problem. We didn't discontinue producing that 
3 period and I am sure we felt that we could make up | 
4 by the end of the month the orders on hand but the | 
ig shipping vial could still have an effect on demand | 
6 | | 
as well as all the flak and I would have felLe ehacwene 
7 : ; : 
| flak had a much bigger effect than merely the shipping 
8 | | 
H vial iproblem itself although ‘the shipping vial problem 
i| 
9 | | 
in @sense £6 part of the flak. 
10 ; 
If we didn't have the Flak we would have | 
‘ 
it no problem with regard to the shipping vial because | 
12 ! : ‘ 
| as you know any new product has an interruption in 
13 product and delays sometimes in continuous shipment. | 
14 iy hig | 
Q Wel Lis: 2S ia stipulated fact, Mix). | 
16 Schuman, and it indicates that the Holdup! on) che \ 
ig shipment of some -of the lenses for the three-week 
17 | : “y a i 
period of time, February and March, Qe becred 
| 
18 || : can : 
| adversely first quarter earnings « 
19 : : 
MR. SMITH: Objection. 
20 } i ‘ | 
MR. MORRIS: The stipulation says chat 
21 i ! ; ae 3 
there {6 4 belief that ¢t beac 3s adverse effect on | 
el. | | 
first quarter earnings. 
23 ; | 
THE COURT: What is fn6 stipulated fact 
7 : | | 
and I will read 1¢t myself. 
25 
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THE WITNESS: What —E am Just trying te 
Say iS that) I am agreeing with that. 
MR. LIMAN: 18 would say Bausch & Lomb 


believes that the suspension of shipments adversely 


affected Bausch & Lomb's earnings for the first yuarter 


Oe aes Tt is. the’ Last sentence. J 


THE COURT: The witness just Said he agrees 
with that, was that the reason for the adverse -- 
THE WITNESS: Some of the reasons. 
THE COURT: There was another reason? 
THE WLINESS: The whole flak problem. 
THE COURT: You speak of a shipping 
problem and then the fact there was some publicity? 
THE WITNESS: No, not just that one event 
but there were many things, many Fumors oF stories 
that were ewe ine because of the Wall Street 
Journal articles) in January and other articles and 
other rumors in other stories appearing around the 
country, all of them bearing on this same problem. 
ia) Were all of those stories | aid those 
stories come out before you went on Vacation: 
A Many of them go back as @arly as mia> 


1974. 


Q Mid=1971? 
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<3 : | | | ie 
é | A f) Be LVere |) tT am being 4 little broaa 
2 | nou put |? can remeneer, enh) iE) Rar’ (Eh eS ee perhaps 
Sd 4 September 1971 particularly where it started with 
5 the State of Calatornia wnneune ing se renre Of) SOMe 
6 | s-o-f-t in the State of California and we were 
7 greatly concerned at this point that the fact that 
| someone quoted me as calling these people "Door 
9 leggers” which wasn't fair quote but T mean Chey 
10 never filed properly the I and D and the Food and 
ap | 
ll Drug Administration we were concerned in those days | 
12 that those press steries would be Linked to Bausch | 
| 
13 & Lomb and really throw airt on cur product. | 
14 Q bid that --- | 
15 MR. LIMAN: May I interrupt, your Honor? | 
16 The stories he 25 referring to have been marked and | 
i 
| I think that the witness Ps cussuming some familiarity 
| 
| 
18 \ by the Court with the fact there were a rash Of | 
| | 
19 stories about sosntamination. | 
20 THE COURT: That was referred to in the 
21 trial memorandums. ra 
| 
2 MR. LIMAN: Right. There were 4 rash 
| 
23 | of stories about that and some of those are che | 
24 | Septe ber stories which dealt with ca¢ weizure of 
| | 
25 | somebody else's lens and that. +7 what he is takking 
| 
| 
| 


| 
| 
\i 
H] 
i 
1 
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about. 

THE WITNESS: I am talking Of more than 
just that because you got to talk about the whole -- 

MR. GREENSPOON: May I ask a question 
since it LS my examination? 

“ LIMAN: But the witness could be 
instructed if he refers to the problem, tT doa't under- 

bead 
stand whether your/knows what the problem is but 
it seems to me the record is not clear on that. 

THE COURT: I am sure by the time you get 
an pe TE to inquire, Mr, Liman, the record will 
be clear. 

MR. LIMAN: tT an Roping not ‘to ns aoe 

THE, COURT: You may proceed, r. Greenspoon. 

Q The ceo cies that you referred to that 
appeared in 1971, and including the one that you 
Tose mentioned in December of 1971, did that have 
an adverse affect upon Bausch & Lomb? 
A To think: 1 dea. But because it started, 
nelped create more & this uncertainty, "or? of 
the doubt about this whole business of sort contace 
lenses. 


Q Te dan it iasbece the value of the stock 


any, aid Lee 
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2 | A That is an entirely different subject. 

nig 3 Q Did it affect the value of your stock? 

e 

WJ 4 Affect it downward or upward? 
H) A 1 don't think you can relate the two. 
6 Q I am not asking you to relate )at- I am 
7 asking you did it affect the value @uring this period? 
ae A If you ask it that way, absolutely. 
9 | Q Mr. Schuman, the 14th of March you were out 
10 of the city, is that correct? 
| 1 are Yes. 
12 Q And the 15th of March you returned to the 
13 city and back to your office, is that right? 
14 A Yes 
15 MR. GREENSPOON: May I have a moment please, 
16 your Honor? 
17 THE COURT: Certainly. 

| 

18 | (Pause.) 
19 Q Mr. Schuman, I would like to show you now 
20 pidinestt a Exhibit 18 which has been received in 
21 @ idenes and ask you $f yet eF© familiar with that 
22 document? 

23 A I would not receive this document in the 
24 normal course of events and I don't know if I ever 
25 saw this document during the time period we are 


| 


| 
| 
| 
| 
| 


| 

| 
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i) Q ALt vhoht. /S2u; 
3 | On the 15th you had a number of meetings 
4 and phone calls with analysts, and I am not going 
i) to bore the Court with the discussions of the day 
6 except with respect to a Mr. Lewis Sanders of 
a“ Bernstein & Company. 
8 You had a meeting with him in the after- 
9 noon about 2.30 on March 15, is that rignt, sir? 
10 A Yes, sir. 
11 Q Did you at that time tell Mr. Sanders 
12 that the shipping vials, that at that time there 
13 had been a suspension there? 
14 A Hef knew about it. 
15 THE COURT: That is not the question. 
16 | Q That is not my question. 
17 Did you say anything to him at) ai. 
18 about the viais had not been shipped? 
19 | A I am sorry, I didn't catch that part. 
20 Q The answer is yes, you did? 
| 
al | A Yes. 
22 | Q Did Mr. Sanders express concern over 
23 earnings with you, that is the impact of the flak, 
ZA | what the impact would have on the earnings? 
23 A That was discussed, yes. 
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QO Did Mr. Sanders indicate to you that he 
expected the company would earn. $5 £04 the year 
LO7T22 

A Yes, he did say that). 

Q Did you ask or did he ask whether or not 
the aphakic lens would be coming out in the first 
quarter? 


A : May I respond a Ii ttle more com 


pletely? 
Q Did you tell him that it was or was not 


coming out the first quarter? 


A He wanted to know when it would be coming 


Did you tell him when it would be coming 


A Ves. 1 eo bd him I thought, and this owas 


always discussed, this kind of thing, that we hoped 


it would be coming out by the end of April of early 
May. 

Q Did you tell him that the minikut,, thet 
is the 38 set would not be coming out in the (fu nat 


quarter? 


A Not the way you are Stating it. Tne 


question was when would we be shipping the minikit. 
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2 It has been announced to the trade, the 
e 3 price lists were out and the question was when did we 
Ww 4 hope or expect to be shipping it. 

5 I believe I responded that there would 

6 be some shipment before the end of March but that 

7 would be roughly the time period of the beginning of 

8 such shipments. 

9 Q Did Bausch & Lomb in its February 15, 

10 1972 Zorecast show fivures for the introduction for 

11 the sale of the aphakic lens and the minikit? 

12 A Son are looking -- I see the exhibit you 


13 just handed me a few minutes ago. 
ea 14 Q f am asking you, LE “you ss 
i 15 A If you want to ask me what he knew ~~ 
16 Q What I am asking you is what you knew? 
7 | A I had no real specific knowledye as to 
18 || what was included in those forecasts. 
i 
19 | 6) You had not seen a forecast in mid- 
20 February? 
21 } A Not in tha> kind of detail. 
Hs Q You had not seen a f recast which showed 
Ne’ AS the detail that is in Exhibit 18? 
24 | A That is correct. 
25 | Q Did Sanders indicate or fell you jthat he 
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expected 70 cents for the first quarter? 


A Yes. 

Q Did you tell him that was in the ball 
park? 

A No. 


THE COURT: What did you say to him? 


THE WITNESS: He asked me what I thought 


he put both numbers together, $5 for the year and 70 


cents for the quarter and asked me what I thought of 


those numbers. 


This fellow is a very able analyst, 4 


very knowledgeable analyst and he always pressed these 


kind of matters and my response was more like 


“you are doing it again and I am not going to comment 


about your numbers", and that was pretty much the 
end of the «umber game. 


Q Were most of these analys#sts who came 


to see you pretty sharp guys about your product? 


A No, I can't say that about most. 
Q Some? 

A Certain ones. 

Q MacCallum? 

A I met MacCallum. 

Q Burkhead? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS! 
FOLEY SQUARE. NEW YORK. NY. - 791-1020 


ars Schuman - direct 140 


A Yes. 


A Yes, they followed the product very 


( 


closely, very bright, sharp. 


Q Linclau? 


® 3 | ¢ Both had savvy? 


A The first time I ever met him 1 didn’t 
know anything about Smithers, didn't know anything 


| 
9 | about him, wasn't impressed by him. Maybe I 


10 shouldn't say things like this. 
ll Q He won't hear you. 
| A Okay. 
| : : : ; 
13 | This was a kind of pedestrian type of 
© 14 interview and he didn't know much about the company. 
15 He had done a little homework, he had some questions 
16 laid out and we didn't get into Soflens very much. 
: i | 
\! Q He really didn't know what it was all 
if 
tt 
18 |i 
| about with regard to the company? 
19 | 
A That is kind of the way I felt avGut Lt. 
20 | 
The ones you mentioned --~- 
| 
Q MacCallum and Sanders and Burkhead? 
22 
A They were key ~~ knowledgeable analysts 
~ 
Pe 3 : 
that spent a lot of time apparently With Prac 
ot ie 
titioners chasing all over trying to run down 
, 5 | 
é @& information. They were a source of intormation 
| SOUTHERN DISTRICT COUR REPORTERS. 9 COURTHOUN 
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for me actually. 
Q They would come out to the company from 


time to time to get information, what they could from 


the company, wouldn't they? 
A They would try to get it L£rom me. 
Q And call.on the telephone and there was 


an exchange back and forth that went on over 4 


substantial period of time with Respect to, these 


men who were knowledgeable in Soflens, isn't chat 


right? 


A Information that I could talk about. 


Q Not talking about the character but 


whatever they could get from you and you were going 


to give them, what you felt you could give them? 


A That is true. 


0) So there was a4 Ore LaLa sr ce aiabLoque 


Jo but a Conk inuLng relatLion= 


isn't the right word 


ship as it were to the extent ! 
A When you say continuing, I would like 
to put that in 4 little better perspective. 


Q ft went.on, for some time? 


MR. LIMAN: He is interrupting when the 


witness is trying tO answer. 


MR. GREENSPOON: I apologize to the 
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witness. 

THE COURT: am sure that was 
inadvertent. 

A It varied. I think MacCallum, I Gon t 
think there were too many in terms of visits 
this period of time. think two years Or 
was interested in the company, tT think ‘there 
two or three visits. 

Q Two or three visits? 

A And phone calls, te de hard -- it is far 
back but it wasn't in the sense continuing. For 
example months could go by when I wouldn't hear from 
any of them. 

‘Usually when there was 4 phone call or 
contact is when. something happened, for example, 


when the Wall street Journal ran that story on 


January 19. 


Q Yes? 

A T had a raft of phone calls. One of 
these fellows calied me about 1t. Or Lt there 
were anotner event of that kind, sometning ia, tne 
press or something happening or when we would issue 
our quarterly Financial statement to the share~- 


holders and letter, they might call and ask a ques- 
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2 tion cf amplification, what did this sentence mean 
3 and that sort of thing. That is the kind of 
\ y 
or | 4 contact. 
5 : | 
Q Had you ever met Wien and Clancy before 
6 
they came to see you cn the 15th? 
7 = 
A Yes, and I den't recall whether there i 
8 ; | ; | 
| might have been more than one, perhaps twice. | 
| 
a | | 
I don't recall. 
10 : ; | 
Q Did you know who they wert? i 
ul A i didn't know anything about those | 
os , | 
} fellows; I didn't know really anything abuut 
13 : : 
| their firm. | 
i) 
“4 oi : | 
I felt from the little that Lidid pick 
: : | | 
up from trem, read about them, it was a small 
institutional firm and they were hey people in the 
7 | . | 
| ELEM. But I didn't know anything at all about the | 
18 : : : : i j 
size of their operation, what kine of clients they 
19 : : ; : 
had or -- to me it was just 4 specialized type GE 
i 
¢ 
a investment. | 
{ 
Pa E ‘ ee 
THE COUR‘: Had you met either of them 
2 is 
before March 15, 1972: 
ea 23 | 
THE WITNESS: They had called on me as I 
24 ne , a ; 
said a few minutes ago once or maybe even twice. 
25 THE CCURT: Oncs.or twice. Can you 
| 
| | 
| SOUTHERN DISTRICT COURT REPORIERS, U.S. COURTHOUSE | 
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recall when? 


® 3 THE WITNESS: Certainly it wouldn't have | : 
( 2 | 
| 


Pipa 4 been in 1974 and it would be perhaps once 1977, 4 
5 I don't know whether it had gone back 
6 before 1971. I doubt it now and I would be more . 
1 inclined to say one in 1971 but chere must have been 
8 somethiny in the record there. 
9 Q Clancy and Wien came in after Sanders 
10 appointmer.t? - : 
li A Yes. ae 
a 8 : 
12 Q Did the Clar: y-Wien team want to know A 
fi 
13 what you were going to di to turn around) or turn | ae 
& 14 ack the adverse publicity or flak? | 
° 15 A Yes, they were very aggressive in ‘«lking | 
16 | to me about what they thought “he coapan; i uld be | 
| 
17 | adoing and very concerned and it teemed to me they | 
| 
18 | were going way out of their way in trying to bell: me | 
| i 
19 znd the company how to handle it. 
20 And I felt, frankly, they were exaggerat- 
; 21 ing the wheie picture and even mcre aggravatec chan 
22 I was and I vas pretty aggravated. 
74 83 Q Had you finished? 
24 A Again, I was just about to gay something | t. 
| | 
Xt 25 | but go ahead. | = 
| @ | 
| 
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THE COURT: Perhaps £ coule find something 


Out. 


s 


Vou are characterizing the conversation, 
they were very aggressive about what the company 
should be doing. 

It would be more helpful to the Court Lf 
you could tell me in some what your best recollection 
of what each of them said to you and what yousaid 
to them. 

THE WITNESS: Your Honor, - can't dis- 
tinguish between the two gentlemen. One did more 
talking than the other and I don't know Vb A ewes 
Chanty ov Wien. 

What they were trying to tell me was that 
we had to conduct a kind of promotional program 
with the public. t would charactertae Lt Like 
we should start selling te soflens like you sell 
toothpaste and I was tryiny to explain to them 
that this was a medical product approved by the 


Food and Drug Administration. 


p 


You can't advertise and promote 
product like this the way yeu do toothpaste and 
the practitioners were verv much up in arms ahout 


patients coming in to them and telling them they 
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2 want Soflens. 


3 They are the professionals and they are 


¢ @ 


| 
4 the ones to tell the patient what they should have - 
+ 
5 ana t felt and 1 told them that if we create a | 
6 Situation where the patient does that, our problem 
7 is going to be even worse with the practitioners 
8 and we felt our primary job was to get as much | 
9 factual data and clinical data aut to che pracitior- 1 
| 
10 ers and had to win them and make them believe in the | 
ll | merits of the product before anything could really be | 
12 done with the public. | 
13 That was what that conversation was mostly 
a 14 all) about ioe my recollection is that was abmost: tne | ‘ 
15 | Sulk of the conversation. ah 
. . eit 03 
16 | Q Didn't you have a conversation about 
17 | the trend of sales oe the Sotiens? 
| 
18 A They were telling ne that everything 
19 | was going to hell really putting it maybe crudely 
2 | and I was saying yes we were being hurt and in the 
2) | last several weeks that the trend line -- let me 
22 clarify scmething. 
4 ; we 
te 23 We talk about sales. When we use 
9A sales or patient fics, that could be considered kind 
95 of synonymous as meaning what the practitioner sales | 
| 
ne HERN DISTRICT COURT REPORTERS. U.S. COURTHOUSL | 
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2 would be as opposed to Bausch & Lomb sales but that 
3 is the thing we were concerned about. The usage 
4 of the lens was our best measure of what the prac~ 


based on the warranty 


5 titioner was doing and was 
6 cards they 
7 ba €o for every patient thet they fib, 


\ 
| 

: { 

returned to us which they were supposed 
a oroblem with the warranty 

1 


8 : So there was 
9 cards in that they wouldn't all be returned. We | 
: ! 

10 would have so control over their returning them. | 
11 They may batch them and not send them back promptly | 
12 or even in our receipt of them we right not process | 
13 them through properly. | 
14 But the best measure we had were the | 
15 fittings by weeks showing the number of warranty 
6 cards that were being returned to 0» from the 

j 
17 | practitioners and that ‘ae the Kind of thing we 

| | 
18 | bale about, bec £6 bee Baure® that we did have 
19 the last couple of weeka, that is the prior several 
20 weeks before my return from vacation, were not 


increases that we had been 


| 

21 showing the kind of | 

22 getting before. | 

4 23 p) Did you say that you could no longer say | 
A that sales were moving up on a weekly basis, that 

25 they had flattened out? ' 
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2 | a 
A I don't recall but that could be a fair 
@ 3 ) 
Na statement of what I might have sald. 
= 4 
Q Did you also not say te them you had not 
5 ey 
been shipping because of the problem with the vials? 
6 
A Yes, sir. 
7 


ce) Now, did you <= 


A Excuse me, there is still a further com- 


aoants 


| 
| 

9 | 2 
plication “here because patients are fit from invntory 


10 
and some practitioners would still fit during that 
11 : h ; ; : 
period depending on the size of their inventory. 
12 
So even if we weren't shipping the cen> 
13 


there would be no effect from the interruption of 


shipments but there could be an effect from the standji- 


a 


sumption rate could continue and you could argue tnat 


point of what could be done in terms of the problem. 


| 
| 
| 9) Did you te]l Mr. Wien or Mc. Clancy that 


Sanders who jv" t left your cffice was using an 


estimate of $$ per share as being bak kak and you 
would encourage him to be more conservative? 
A Let me respond to this -- 
Q “Did you say or not say that .and) then 


oo NoWnot airecely. 


3 © & & 


rs) | Q You deny saying it? 
| 
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A Not that way. May I explain? 

MR. GREENSPOON: If the Judge is going 
to Let) you. 

THE COURT: No, I am not. 

Tf Mr. Greenspoon asked the question anil 
you Aanswer it and you are satisfied with the answer 
i will leave it for rross-examination. 

THE WITNESS: May I hear the question 
then? 

THE COURT: Mr. Reporter, read the 
question. 

(Record read.) 

Q Yes, go ahead and explain? 
A Sanders left my office and my office is 
right by the main entrance and they saw each other. 

So when Clancy and Wien came tn they 
started out by saying they saw Sanders was here. 

I didn't know they knew Sanders but they acted like 
they knew him well. So they asked me -- Il don't 
know whether it was right off the bat but it may well 
have been, what did Sanders think? Does he Have 
a projection and I said yes, $5 a share. 


Then I went on into 2 kind of philosophy: 


ing about the whole subject because Towas very con: 
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cerned about Wall Street and what had pushed the 
stock up and the way the analysts were pushing, 
their expectations were obviously great. 

Q What were their expectations as you under- 
stood them? 

A Some analysts -- I had seen analysts 
projecting $8 a share; some of them I think $4. 

QO For the year? 

A For the year. That would precbably be 
the range of what I-had seen analysts put out in their 
projections for the year. 

I was not happy with these very bullish 
forecasts even though they might have been right 
because it put a lot of pressure on the company. 

It was just creating more problems for us and T was 
generaliging, saying I wish to Hell the analysts 
would be a lot more conservative. 


I probably went on some more about the 


whole business of Wall Street and what I thought about 


Wali Street which is not very good. 


Q About the same as you think ‘about the 


Wall Street Journal,? 
A LE WOWLAn Ve DWE Dein Chat character biyt 


the game that Wall Street plays is always in 
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| ars 
anticipation. 
wanted to deal 
of the stock to 
not something t 
of problems for 
Q Wha 
ys then is that 


specifically to 


thrown out? 


Schuman - direct 
From our concern and the company w 
in reality. We wanted the price 


~- 


relfect something that is happening, 


hat might happen and 1c reates a lot 


us so I was talking in that vein. 


t you are saying and what you told 


you responded generally and not 


the $5 figure that Mr. Sa 


nders 


A t told him what his figure was. 


Q Am 


THE COURT: Lt 


ebout. When 


standers they a 


he have a proje 


responded $5 a 


Q Did 


I right in what ¢ said? 
is the conversation I amc 


they walked in aS two inte 


rested 


had 


by- 


sked him what Sanders thought did 


ecticn. Apparently the w 
Shale. 

t if anything else did you 
WITNESS: Just what I was 


whole business about Wall 


ything on the Future - 


Mr. Wien or Mr. Clancy te 


SEnESs 


say? 


saying, 


Stree 


Sk you 


. 


they didn's think you would even make $3 a share in 


I Wha 
THE 

I went into the 

| and@ basing ever 


Et 1s 
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same problem as the $5. 

Q Can you answer it yes or no? 

A Not that ck, no, because I can't be 
responsive the way you phrase the question. 

Q I will rephrase the question. 

Did you respond to a question from Wien 

oer Clancy that if he thought you would earn only 
$3 4 share in 1972 that he was way low? 

A I did not. 

Q All right. Did you tell Wien and Clancy 
that you would be late in introducing the aphakic 
lens for the first quarter of 1972? 


A Are you going to drop the other $3 


THE COURT: If your attorney wants to 


ask you questions later he can. 


(9) You obviously want to talk about it: 
A 1 can explain it, that is all. 
Q Since you ask m: a question, I will 


think about that. 

Did vou tell him that you were noc going 
to introduce the aphakic ia in the £Eirst aduarcer 
Of 19722 


A I told them that we would introduce the 


SOUTHERN DISTRICT COURT REPORTERS, U.s. COURTHO! »i 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


(CO 


e £ 8 SG 


ars Schuman - direct 15 


aphakic lens at the end af Aprit oF some time in May. 

Q Did yeu tell him that you had hoped 
before to get them out in March or the first quarter? 

A t don't think that came up that way 
because I don't think we had been sayin: anmything 
in any official way to the public that we were 
going to introduce the aphakic in the first quarter. 
I don't think there is anything anvwhere that even 
talks about tne aphakic for a Long cine and we 
were constantly hoping to get the aphakic out. 
We didn't say when we would get them out. 

Q Did you ever read ary reports in ithe 
first quarter of 1972) in dangary) OF February, 
where any analyst predicted you would get them out 
in 41972 f€ivat quarter’ 

A tT don't think they predicted that we 
would get them cut. 

9 tT asked if you ever read any reports 
that predicted that? 

A You are talking about Burkhead's report, 
Smith Barney? 

19) In March? 

: Ves, 1 think 77 when I got back that 


Sunday, but I was reading a ton of mail that Cunday 
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2 and reading it very rapidly and I don't know if I 
3 3 would have focused on the one, that Smith Barney 
. 
Li] 4 report that you talk about that he was baging -- | 
5 tT am aware now because of what you were saying he | 
6 was basing some projections that included if we got 
7 the aphakic out in the first quarter. 
6 Q Apart from that you were not aware of | 
9 any analysts who were projecting or predicting that | 
{ 
10 you would get the aphakic in the first quarter 1972? | 
11 0. ; : 
A Thet 2S correct. 
12 Q And do you rememper, did you tell Wien | 
13 and Clancy that you wouldn't get the 38 lens Re on | 
14 . 
the first quarter of 19727 | 
15 A You are phrasing it the same way. | 
16 I told them we expected to get it out some time in | 
17 the latter part of March. | 
18 MR. MORRIS: Could I interrupt just a 
19 minute, Mr. Greenspoon? 
1 
2 |i Your Honor, we are very familiar with. 
21 | these terms. I might just suggest that the way the | 
os company sells these lenses is in fitting kits and | 
4 
23 minikits and it is a replacement and so forth and 
24 | it might be more intelligible, your Honor, 1f Me. 
a 25 | Greenspoon would care to ask Mr. Schuman for the | 
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benefit of the Court who practitioners are and what 
the kits are and what is a minikit and how they are 
marketed. 

MR. GREENSPOON: tT don't Know whether 
your Honor 1S -- 

MR. MOKRIS: I might be presumptuous. 


THE COURT: Let me see if I: can under- 


stand at least some. 
The practitioner I assume from your pre- 
trial memorandums are ophthalmologists, optometrists 
{ 
and opticians? | 
| 
THE WITNESS: Ves /S2' 5. 
THE’ COURT: That is what I should know | 
from that. 
THE WITNESS: Yes) Sir. 
THE COURT: Why don't you tell me whet | 
you believe the minikit was. 
THE WITNESS: We start cut with a Kic.- 


We start out as we introduced the product with 72 ' 


lenses as a beginning inventory because we felt the 
practitioner, in order cy do the job properly, had 

| 
to have a proper range of lenses to fit wie hae | 
patient. 


As we got more experience with) Le we tele 
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that he could function well with a gnaller \eizae 
go we called that a minikit and the mini had 38 
lenses in the kit. 

THE COUR’: Approximately half of what 
the other original kit had. 

THE WITNESS: 

THE COURT: What is an aphakic lens? 

THE WITNESS: An aphakic is simply ¢ 
lens, a series of aphakics for aphakic patients 
which is really for patients who have had cataract 


operations and h-°4 their lens removed and the 


aphakic Soflens of course would provide the vision 


for that patient that formerly had been provided 
by the lens inside the cornea of the eye. 

MR. GREENSPOON: Could I ask a question 
oft the vecoci? 

MR. MORRIS: Perhap: the Court would also 
understand that when the practitioner fits 4 patient 
with a lens or pair of lenses, then the practitioner 
orders fron the company a replacement la@ns of Enat 
character for his inventory so we talk ab vit kEt 
sales and lens sales. 

THE. | COURT: So tha practitioner as) i 


x 


understand \it in tie first instance buys ¢4 Kat, 
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2 Then as he needs replacements Ej stat) kit Ne) buys 
5 3 lenses from the company to rep.ace the lenses that 
— 4 he now installed oc put into the patient's eyes? 
5 MR. MORRIS: That is corre ct. 
6 THE COURT: I understand that. 
7 | Let's sec, we might take 2 very brief 
| 
8 mid-afternoon recess. We have been going since 
9 Snortly after two and 1& is now 3.30 and we will take 
10 five minutes and continue until econmel ision. 
ll (Recess.) | 
12 | 
13 | 
14 | 
| 
15 
16 
| 
17 
18 || \ 
4 
19 | 
20 ; | 
21 | 
22 | 
a | 
eg 
ne? 3 | 
| 
25 
| 
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to 


THE. COURT: You may proceed, Mr. Greenspoon. 


sal BY MR. GREENSPOON: | 


/ * 
Cy 
NG : 
egy? 4 Q Did you tell Wien and Clancy thatthe | 
5 rs | 
Soflens sales rate nowfas less than one lens per 
6 practitioner per week? | 
7 | 
A No}: (Sify | 
8 : | 
Q Now, the next day was March 16th, and on | 
9 
that date Mr. MacCallum arrived at your office | 
10 around 9:00 o'clock, is that EOrreet?: { 
i A Yes. 
i! ! ; 
2 Q And you had a meeting with Mr. MacCallum 
13 that lasted until sometime close to 11:00 Oe tock; ' 
© bis is that) correct? | 
d. 
15 A Yes. | 
16 Q And during that period of time there | 
W7 | was at Least one interruption) vs that correct, when | 
| Mr. MacCallum left your office? | 
19 A t asked him to leave the office, and lI | 
20 think that period lasted quite a while, because I | 
21 took several phone calls and I remember one of them | 
| 
22 | 
| being a very long phone Gall. 
OO 2 
i Q Did you tell Mr. MacCallum that your 
2A | company was replanning your year and that your people 
| 
e 25 | were trying to work up the numbers? 
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A No, sir. May I be more responsive? 
Q Just a moment, sir. 
(Pause.) 
A I would like to change -- — was thinking \ 


about that question. May I change my answer? 


Q You want to change your answer? 


A Yes, Li-d may. tT would like Co say: Not 


in those words. There is a wnole Misconcer? ton, 


I think, when you use those words. 


Q Did you say to him that, "Our people were 


trying to work up the numbers internally. We were 


concerned with what was happening to us. We were 


trying to get some fix or appraisal as to what Bibs 


meant."? 


A No. May I explain? 

Q No’), dix. JT am asking you if you said 
that. 

A No, not in those words. 

Q All right; sir - Do you recall when your 


' 
testimony was taken before the SEC on Apra. (3, 29 72% 


A Ves gar. 

Q And were you accompanied by counsel? 
A Yes. 

QO Ad) Segre). Siz. i will diraeee your 
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attention to page 132, line 204 \and ask you, was the 


| 
question asked: | 


fact that Bausch & Lomb was in the process of replanning 
the year -- well, that is, replanning the year? | 
"A Eth mks hb dia: 
vo, What did you say to him with respect to | 


that? { 


10 


"A That our people were trying to work up num- | 


i bers internally. We were concerned with what was | 


12 happening to us. Vie were trying to get some fixcor | 


13 


appraisal as to what it meant. 


Did you say that then, sir? 


& 14 


vg 
ened 
—_ 4 + Did you indicate toMr. MacCallum the 


| 
15 | 
A Yes. | 
16 fe) And was it true and accurate to the best | 
17 : : 
| of your recollection then, Sir? 
tl 
18 | A Yes. 
19 | Q Thank you. | 
| | 
20 A I am quibbling, but I would like to respond 
a | - ee 
| a little more responsively. 
} 
22 zn 
Mk. GREENSPOON: There is no questioa cut > | 
; i i 
\ ‘ } { 
“i 23 | standing, your Honor. 
I! | 
1 } 
as phe : ' 
} THE WITNESS: Tt is: immaterial “to ime. | 
i \ 
| i 
25 } 
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THE COURT: Let me explain something, sir. 

It is necessary for you as a witness to 
answer the questions which counsel chooses to put 
to you. If he doesn't choose to put a question to 
you, you can only ask Wim if he would, and if he 
refuses to, then your only hope DS Waive. your Own 
attorneys. 

THE WITNESS: PS Soee. 

May I see that transcript, please? 

MR. GREENSPOON: Yes, sir. 

(Handing.) 

(Pause.) 

THE WITNESS: Your Honor, may I make 4 
comment? 

THE COURT: Go ahead. 

THE WITNESS: Piet eran Sse mie cit iE 
understand that you have an opportunity, wher there 
ig a deposition, to read it afterwards and make 


corrections, and that is an SEC transeript tnuat 


a 


think in some cases has got a lot of things garbled 


in it, and I never did have an Spportunity to read 


it and make any corrections to it afterwards 
THE COURT: Let me then put a guestion 
to you so there 1S no joubr in the record nm €2is 
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2 Were you asked this questian and did you give this | 
> 3 answer on April 3, 1972, page 132, line 20: | 
=" 4 FA, Did you indicate to Mr. MacCallum the | 
5 Fact that Bausch & Lomb was in the process of planning | 
6 the year -- well, that is, replanning the year? ! 
7 "A I think I dia."? 
a All I want to know is, were you asked 
| 
a | this question and did you make that answer. 
10 THE WITNESS: Yes, I did. 
3 THE COURT: Were you asked this question | 
12 and did you make this answer, continuing on line 24: | 
: | 
13 | nt, What did you say to him," referring to Mr. 
14 | 
oe MacCallum, “with respect to that? 
15 "A That our people were trying to work up | 
| 
16 numbers internally. We were concerned with whut was | 
| 
Cod ! 
VW happening to us. We were trying to get some fix 
i 
i| : : 
18 | or appraisal as to what it meant." 
| | 
19 | Were you asked that question and did you 
20 ] give that answer? | 
i ‘ 
i ; 
21 | @ruE WITNESS: Yes, sir. | 
“ i SY MP. GREENSPOON: | 
| 
{ 
3 Q And did you tell Mr. MacCallum that the | 
a | shipping vial problem had caused there to be a three- 
a) week suspension and that this would have some impact 
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“ on the “*irst quarter? 
3 A ¥ ix 
- es Sinks 
oy i \ | 
Niu 
— 4 Q Didivyou tell Mr. MacCallum that the | 
° minikit of 38 would be shipped arou:d the end of 
6 March? | 
7 A You Sir. 
8 ‘ 
Q Didi you tell him that the trend line of 
9 
sales had been goiny ip Eut in tne last couple of { 
10 weeks there had been some flattening? 
ii A Yes, sir. | 
: - | 
12 (9) Did ‘you, tell him that the aphakic lens 
13 would be shipped by the end of April or May? 
| 
” A Ves)> sir. | 
15 Q Did you tell him that any financing would 
16 have to wait until things settled down? | 
2 | 
i i A Yes, sir. 
] 
18 | Q Did you tell him that business without | 
| | 
19 | Soflens would be moderately better than in 1971? 
| 
- 
20 | A Yes, sir. 
| 2 
ef xu | “3 ae z 2 
i| Q Did you tell him that the rate ot sales | 
2 had fallen materially from the fourth quarter or 1972 
i 
3 to the first quarter of 1972? 
| 
2 i A The rate of sales of what? 
oa ! Q Of kits 
i} 
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2 | 
THE WITNESS: I am quibbling again. 
@ ‘ Judge -- | 
| 
wy 4 THE COURT: Let me hear you quibble this ; 
5 : | 
time, Go ahead. Tr wih) devsten' to ‘you. | 
6 THE WITNESS: We were talking about =-- | 
\ 
a you see, it is hard to a»swer those kind of questions 
8 : ; ? : 
| and not leave some misleading impression. | 
9 | 
We were talking about what we always 
10 talked about was a pipeline, and I have to explain | 
i 
i that. | 
12 ca | 
MR. GREENSPOON: I think this is a valid H 
13 ! | 
explanation, your Honor. 
14 ! : 
THE COURT: You have no objection to him 
16 ‘ : pers | 
continuing. 
{ 
16 5 i 
| MR. GREENSPOON: I would withdraw any ob- 
{| ' 
i Bay ; | 
i jection that I might have had. \ 
18 | 
' 
i THE. COURT: ALL VSTant « Go right ahead, | 
i : 
19 Sir. | 
20 | | 
THE WITNESS: We introduced the lens, | 
i 
ot 1] starting in May of 1971, on a virtually city or | 
| \ 
|; 
geographic area by «urea basis, and we started the 
j 
| 
23 first one in Portland, Oregon and then went to | 
H 
ne ae ; | 
l Washington and worked our way down the coast and | 
| | 
5 | \ 
© H then worked our way back, and we finished up in j 
i} i 


1 
| 
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| 
. New York City i. tite November. 
| 
3 | And then there were seminars, where we | 
peace ®. ‘ | 
4 | had all of our most qualified technical people pre- | 
| 
5 senting to the practitioners on a several day basis i 
| 
the information of what the lens was about, how ' 
7 to use it, and so on. 
P | 
And we also took orders at those seminars, ' 
9 | 
and obviously as we talked about before, the Kies, 
| 
. ; 4 
10 which is what we are talking about, were filling what 
we call the pipeline. So most of our sales, actually, 
le in 1972 -- I am sorry, 1971 inventory k: , and then 
13 the replenishment, the usage would only appear as 
14 the doctors became familiar with the product and 
15 fit the patients. 
16 | 
And the last symposium was the end of 
W November. So: It isn't right to kind of ask, 2 
18 | think, the question right that way -- I am sorry, | 
19 | | 
9 I can't say that-- ask the question that way. But H 
20 the implication -~- the analysts all understood this | 
21 | process well and there was some conversation about 
| 
2 | the pipeline and the fact that in the first quarter | 
23 | there wouldn't be as many sales of kits, inventory 
| 
A it kits, as there were previousiy, because we had i 
25 ' 


finished the symposiums. 


| 

| 

j 
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to 


And this is the kind of thing I did 


@ ; explain. 


~ 
\ 
/ 
al 
eceeeeeensneneeeeannmnememcemenatn amet t CACC COCOA ee ee 


bu ind 4 Q All right. 
° A But I didn't need to explain it to a fellow 
: | | 
like MacCallum. But there was that conversation. 
7 | 
Q But did you explain it to him again? 
8 | 
A There was a conversation about it, but 
9 | 
I can't remember the details of it, except that we 
10 | | 
talked about the fact that we would, of course, be 
! 
ul ae | 
continuing to sell and new practitioners would come 
12 : ; 
in, but we wouldn't begin to know at what rate new 
13 ae { 
. practitioners would be added subsequent to com- 
14 | 
pletion of the seminars. i 
15 | 
Q Did you explain to him that you thought | 
| 
16 \ | 
it would be less? i 
17 
A Yes. I have got to say that that was ! 
} 
is. : | 
| in the conversation,but not in the context, I think, | 
19 | aos | 
that I had to explain to him it would be less. But 
20 | 
that was there. There was no question about that. 
| 
aL : | 
Q Did you tell him that there were a number 
22 | 
| of kits in the first quarter of 1972 *hat were being 
4 
shipped against a backlog of 1971? 
aA |i 
i| A I merely said that there were kits that 
6 
oe | had not yet been installed. In Other words, as we | 
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| | 
2 received the last orders from the seminars, we \ 
) 3 had yetnot gotten around to installing; we didn «© 
Is 
O) | 
ee 4 pick up the sales, of course, until a sale was | 
5 | actually consummated. 
6 In other words, a back order is not in 
| 
7 sales. | 
| 
4 Q Did Mr. MacCallum tell you, oF ask you, 
| 
9 | that if 2,500 kits were sold in the last HALE Gf 87s 
| | 
10 if that would be a good ballpark figure? 
| 
ll A Mr. MacCallum -- I don't think he did it 
12 | 
on the basis of a single number. He threw out to . 
13 me a series of numbers. I think he asked me what 
| 
14 I thought about his numbers, as to the number of 
15 practitioner kits that were in sales and the number 
| 
16 1 Of patients that were fitted in 1971, and he also 
7 | threw out a number as to what he thoudhe the first 
18 quarter would be. 
19 Q And what was that number, sir? | 
| 
2 A I don't recall those numbers. 
21 THE COURT: What did you say in response | 
22 | to these numbers that he threw out? | 
i. | 
— 3 THE WITNESS: If I may answer that, I | 
2A | said, “I'm not going to respond to numbers." | 
{ | 
25 | | 


They knew I did not talk about numbers. | 
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2 But I also said something to him in a complimentary | 
: - 3 way, because this was a very knowledgeable guy. | 
ae | 
— 4 What hit my mind -- I knew the numbers | 
5 pretty well at that time -- was that he was | 
¢ pretty close to what I thought the numbers might | 
q : 
well be, and, you krow, I carried around numbers 
8 
| in my mind, and I was kind of amazed at that and I 
| | 
9 
i think I did say something that, “It is interesting’ -- 
| 
10 | I am guessing now -- “as ta what it would be” -- 
i | THE COURT: Don't guess. 
B THE WITNESS: Okay. But it was 
13 complimentary, that he was a smare guy. 
& M Q You indicated by your answer to him that ; 
15 || 
he was a smart guy? 
16 He 
MR. LIMAN: Objection to the form of 
| 
| 
1 that question. 
| 
| ' 
i | THE COURT: Yes. 
19 What did you say to him in words or 
20 substance? You didn't respond in numbers, but you 
21 said something complimentary. What did you say? 
oo) | 
| THE WITNESS: I don't recall what I said, 
5 | 
— - | but if 1 can give you my frame Sf mind, because, 
9 } ‘ 
|| you see, I had said enough that analysts, if they 
3 Gid nomework, could come cut with a pretty good 
i 
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figure for 1971 sales. 

Now, thay knew what the price of the 
lenses were, they knew what the price of the kits 
were. All they had to do is a little bit of arithmetic 
and they could get the numbers that would relate to 
quantities, and then they simply had to split: apart 
the replenishment lenses from the kit sales. And 


if they really had some savvy they could do a pretty 


good, job. 

And I must have sai? something that ne 
wae =| tT don't Know, you know, something to indicate 
that it was complimentary. Ti didn't. try to tell nurm 


in any way that his number was a good number, but 
I suppose he could infer that. 

THE COURT: Did* you say something to the 
effect, "You are’ in) the ballpark, ? 

THE WITNESS: NO, sor. f sand) tne 
reverse. I said I wouldn't comment on the numbers. 
And I always said that. This was a standing rule that 
applied to everybody and that went way back. 

THE COURT: And is it your testimony that 
this is sometning you said when Mr. MacCallum was 
with you that day? 

THE WITNESS: I'm sorry. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4880 


1 i Sort 13 Schuman-direct 170 
- | (Record read.) 
a 3 THE COURT: That is, that you wouldn't 
4 
ed 4 comment on the numbers, or words to that effect? 
5 THE WITNESS: Yes, sir. 
6 Q You took MacCallum downtown in your car 
7 and dropped him off at Main and State, is that right, 
8 
approximately? 
2 | 
\ A I think it was Main and East Avenue. 
10 But £ won't quibble, 
1) Q Main and East Avenue? 
12 A They? is quite a distance between the 
| 
ad two points. 
14 ; | i 
& Q Between Main and State? 
15 A ae 
* Q Okay. But you dropped him off at a | 
7 
; | street someplace. a 
1 ‘ 
18 | A My bank meeting was at the corner of 
19 Main and State, and I think I dropped him off at 
20 that corner, as I recall it at least, and I parked 
| 
21 | about a half block away. 
2 | Q And you went on up to the bank meeting - 
“ and thereafter you had lunch, is that correct, at 
| 
2A the baiaK? 
| 
25 A Yes. 
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Q And when you came out of lunch you dis- 
covered that there had been substantial activity 
in the shares of Bausch . Lomb for that morning, 
is ‘that right, up to that time? 

A Yes, sir, right up to that very moment. 

19) Yes. And you went back to the office 
after that, is that correct? 

A Yes, Sir. 

Q And when you got into the office, you 
ran into Mr. Harby, or Mr. Harby contacted you? How 
did that happen? 

A Our offices are adjoining, and those 
offices had a glass partition, so we were visible 
to each other. 

Q Did Mr. Harby come in to you? 

A Yes. As soon as he saw me come into 
the office, he came in. 

0) And Mr. Harby told you that he had 
received a phone call from an analyst named Furman, 
is that right? 

A Yes. 

Q And he indicated to you that at least 
in his opinion Mr. Furman was angry and upset and 


agitated that, ‘All over the street that Daniel 
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2 | Schuman had given an FDS analyst an earnings figure 
o 3 ae 60 cents," is that the essence? 
cat ‘ A He told me more than that. 
5 QO What else did he tell you? 
6 A He also said that he knows Dan Schuman 
7 a lot bereée Bhan that and that Dan Schuman wouldn't 
8 give any earnings -- wouldn't give out any earnings 
9 estimates to anybody. 
10 ie) That is the first time you had heard 
1} that Faulkner, Dawkins & Sullivan, through MacCallum, 
i had given out an estimate on that day, is that 
13 right? 
ee CS A Yes, sir. | 
15 uy | 
Q Mr. Harby didn't call you at the bank | 
| 
16 meeting, did he? | 
W A He did not. 
18 | Q And Mr. Harby told you that he had | 
| 19 gotten this call sometime shortly after 11:00 
20 o clock in the morning? | 
21 | A tI think areGund 11:30 1S what he said to 
22 me 
23 Q But neither he nor anybody else in. Bausch 
| 
a | & Lomb called you at the bank, is that correct: 
a ao A That is correct. | 
| | 
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QO Now, at that point, sim, Pt .as.a fact, 

is it not, that you advised your secretary to get 

MacCallum on the phone wi that you also told some- 


body to get your financial people up to your Ofiace? 


A May I gave you == 

Q The chronology? 

A -- the chronology exactly? 

Q Certainly. 

A The first thing I said to her was, "Get 


Hooley and Stillman here right away." 

And I atea sa her, "Then get MacCallum's 
office on the phone." 

And © said, “i don’t think you are, going 
to get MacCallum, but get somebody that can talk to 
me." 

And@l-thard oT sate, “Gary -Burkneadiias our 
there, jand boing.) Nim in vkirsey) —becaucgie by ENAVE CCAM ie 
I don't know what time it was, but, based on subsequent 
knowledge, I guess it must have been somewhere around 
after 2:15 or thereabouts -- I had been keeping 
Burkhead waiting, because he had a 2:00 o'clock 
meeting with me. 

Q So Burkhead came into the office with 


you, is that correct? 
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~ A Not with me but to me. 
3 Q To you. And did you get MacCallum on 


(C © 


| 
| 
4 the telephone before Hooley and Stillman arrived? 


A Yes. Mr. MacCallum got on the phone. 
6 Q And did you tell Mr. MacCallum that you 
7 understood there were stockholders all over the 
8 | 
street that FDS was saying that you had given them 
9 
an earnings estimate of 60 cents for the quarter? 
{ 
a A Yes. 
i Q And MacCallum denied that that was true. 
| 
7 A Yes. ‘ 
13 | 
Q And MacCallum said to you, did he not, 
i ¥ ! 
that 60 cents was his own estimate? 
15 A Yes. I asked him, "What were you saying?" | 
16 And he said, that they did put out an 
7 
earnings estimate of 60 cents. 
18 {| Q You @id tell him, dia you not, that that \ 
19 | ; | 
figure was low, that you had your own estimate, and 
20 that it was 70 to 80 cents? | 
21 | A To the best of my recollection I said, 
22 | 
i "Well, that is low,” or something. It just kind ! 
of went right out. And I said, "Ours is something i 
| | 
| Lake. 70 to SO cents <° 
25 : A ae | 
| Q Did Mr. MacCallum suggest that you should i 
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| meet with analysts and that FDS would be the 


c~ 
O@ 
w 


sponsor of the meeting? 


f 


eae 4 A No, sir. 
5 Q And did you tell Mr. MacCallum that you | 
6 were meeting with Mr. Dan Dorfman the next night? | 
7 A Ithink that conversation took place in | 
8 the morning. I don't think there was any conversa 
9 tion in the afternoon about that. | 
10 ‘ | 
(9) Well, let's go back to that. Let's | 
ll go to the morning for the moment, then, sir. 
12 You had the interruption when you took | 
13 some calls, or made some calls, when MacCallum 
14 was there and he excused himself from the office, is 
i | 
15 that right? | 
16 | 
A I asked him to leave. 
W7 Q You asked him to leave. 
| 
18 | You had a telephone call with Mr. | 
j 
19 Norman Weissman, isn't that right? 
20 A That is correct. | 
21 Q And he was the president of your P.R. 
| 
we firm that was doing Soflens? | 
/ | 
ae 
nua 23 A He for many years handled the product | 
| 
public relations for our Ray Ban Sunglasses. And | 
25 


then, when we got into the Soflens, we also had his | 
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firm handle the product, only the product public 
relations for the Soflens. 

Q And you told him that you were planning 
on having a meeting with Dorfman on Friday night, 
isn’t that right? 

A Yes, sir. 

Q And Mr. Weissman cautioned you against 
meeting alone with this man, didn't ec 

A Yes, sic. 

Q And he told you tha he hinself, Mr. 
Weissman, would be unable to make the meeting 


because he w2s going to be out oz town? 


A (No response.) 
Q TE avow aon’ t remember -- 
A No, I do remember. Bus it is hard for 


me to answer it that way. 
Gan 2 be renponsi ve? 
Q Well, did he say that? 
e 
A He said, “You shouldn't meet along." 

And I said, “Well, I am not geing to 
meet alone with nim, I don't think. Bet idid -you 
mean by that question that you would like: ite go (with 
me?" 


He had nothing t>2 do with our financial 
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' 
: | P.R., and I askea nim, “Does that mean you would like 


| 
3 | to go with me?” | 


~~ 4 | And he s2id he couldn't because he was 
5 | 
| leaving aimost momentarily, like minutes away, for | 
| 
6 a trip, I think to the West Coast, ana wouldn't be 
4 | 
back until after that Friday. tt was something i 
8 of that nature. 
' 
9 ; | 
Q Now, did he tell you that he had heard | 
10 that Mr. Dorfman was not a good listener? 
| 
ll A What I am trying to say is I don't expect 
| 
, 12 A | 
I ever would have Mr. Weissman at such a meeting, i 
13 because he was not involved really with our company ; 
14 in that capacity. \ 
15 MR. GREENSPOON: Your Honor, that is - 
16 all unresponsive to my question and I would like | 
W it stricken. 
18 Q Did Mr. Weissman tell you that he had 
19 heard that Dan Dorfman was not a good listener? | 
| 
20 
MR. LIMAN: Your Honor, I will object now | 
21 | on grounds of relevance. I don't knew what this | 
x 22 has to do with any issue in this case. | 
: 3 THE COURT: Sustained. + don’t | 
~ | a : | 
| really see the materiality of it. 
4 : Z : | 
. | Q All right, Sit. You had made a call to | 
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1 
& 2 | Mr. MacCallum, which we have heard ao-cut; and Mr. | 
™ 3 Hooley and Mr. Stillman, did they arrive at your | 
~, | 
— 4 | office, or outside your office? | 
5 A While I was on the telephone with Mr. | 
6 MacCallum I could see them hovering outside the | 
| 
i. door. | 
| ! 
3 | 
Q AAA Signe. Did you go outside to meet | 
} 
' | 
them? | 
f 10 A Yes. I left Mr. Burkhead in the office | 
il and I went into the aisle outside my office to | 
12 : : : : 
talk with Mr. Hooley and Mr. Stillman. | 
13 Q And did you tell them that you had to 
ae i 
ve go with a number that you had Just given to 4 | 
15 fellow, 70 to 80 cents, on the phone and that you | 
1 | hada to go public with it right away? | 
i} : 
YW | A Yes. 
18 | : 
Q And did they give you the figure 65 
19 cents to 75 cents as the first earnings, first quarter | 
| 
/ 20 earnings? 
21 : a : ae 
A I asked them whether they agreed with 
2 || 
i the 70-80, and Mr. Hooley said that h- would be 
ye i ee 
| more comfortable if I would use a 65-75 cent range. 
24 | | 
| And that is why I called them in the first place, 
e 5 | 
1 to get that kind of information From them, 
| 
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\ 
: | because I had decided as soon as Mr. Harby told m 
O 3 | about the Furman call, and before placing the phone | 
‘ 
ed 4 call to MacCallum, that I was going to release a : 
5 number to the press, and that is why L called those 
6 fellows down immediately. 
a 9 And did you then call Mr. MacCallum | 
8} : oe 
back and give him the 65 to 75. cent figure: 
9 || 
A Yes. | 
10 Q Now, prior to that call, that second 
| 
11 call to Mr. MacCallum, you had not given out this | 
12 ; ‘ ; L 
figure to anybody else, 15 that Correct: | 
3 A That iS correct. 
14 
Q And you had not rel-ased it to the | 
15 press, had you, sirv? \ 
16 A That is <scoOrrect. \ 
17 i Lee ae eer ee | 
| fe) Nor had you released the 70 to 50 cent | 
| ' 
18 || 
i figure to the press, 15 that czorrect? | 
{ 
19 a That Ls correct... 
{ 
| 
2 Q All right. 
21 | THE COURT: How long between your first 
} : 
wa i ‘ 
| call to Mr. MacCallum and your second call? \ 
4 
J | } 
3 | THE WITNESS: Well, it was only the 
| | 
” || . : aye es 
l length of the time { was OUt in the hell, and i woulda 
i| ; 


| 
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| | 
- have to guess that it wasn't more than five minutes. 
& | 
> 3 | In fact, again I am probably saying too mucn, your 
od 


4 Honcr, but I felt great pressure at that point, and 
5 Mr. Hooley was trying to explain to me why he wanted 
6 the 65-75 instead of the 70-80, and he then started 
7 fs | 
going into a jong explanation about some earnings 
8 : : : | 
in South America and I listened to hin for a litte 
9 ‘ 
bit and I asked him a couple of questions. ! 
10 I finally said co him, “Look, forget Lt, 
i I can't fool around this way. I will go with the | 
12 65-75." { 
13 5 : : 8 : 
| And at that point, prior to calling 
& 4 s ida’ | 
the Wall Street Journal, I didn't want the other | 
15 
number that I had given just minutes before out | 
16 there with MacCallum, so tT, said: EO my Secretary, | 
| | 
17 | na F age ~ pe aa " 
| Get MacCallum back to me first. 
| 
18 | a ; . ‘ 2 : ee | 
t don't really remember how long 1t teak | 
| 
19 | | 
her to get him back, but I was waiting. for that phone | 
i 
20 | call before I made the next one. | 
2. 4 
BY MR. GREENSFOON: 
2 | 
| Q And after that you called Mr. Dan Dorfman 
2 | of the Wall Street Journal, is that correct? 
| 
| 
24 } A Yes. i ; 
4 25 | Q Mr. Burckheed was still there wn your 
| | 
1 
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A Yes. Mr. Burkhead was in my oftren 
throughout the time, from whenever he got in there, 
say 2:15, until his leaving, which must have been 
somewhere close to 5:00 o'clock or thereabouts. 

Q And what did Mr. Dorfman say and what 
did you say? 

A Well) (ts started,0cur with Mr lorf~man to 
explain to him why I was calling him, and I had had 
a ical is a. cab) slip, sitting on my desk from --~- 
and I remember this very, very well -- that came 
in somewhere around noontime, or in that period of 
time, from David Brand my nemesis, if I might add, 
of the Wall Street Journal, and I was guessing 
what David Brand was calling about. 

9) What did you and Mr. Dorfman talk 
about? 

A I know. I am just giviny it. 

And s0 I started out by saying to Mr. 
Dorfman that I had the slip for Mr. Brand butt 
didn’t want to talk to Mr. Brand and I wanted him 
to understand why I-was calling Mr. Dorfman and 
would he tell Mr. Brand that I was calling him, 


Mr. Dorfman, so I wouldn't have to bother with that 
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{ 
2 | slip any more. 
ep | | 
if 3 | And then I said that there were stories | 
) | 
wa 
— 4 floating around the street. I was starting to 
! 
5 give him this whole business. I didn't get very Car 
6 ! q ae 
with him, because he hopped all ovér me, Saying, 
7 “How could you give out an earnings estimate to \ 
3 | | 
Faulkner, Dawkins?" 
9 | 
| Anat then said)" dran*t 46 that," and 
| 
10 I explained to him the whole seyuence of what we 
11 were just going through right here, and I bet I went 
12 through that sequence several times, because he 
13 | 
1 didn't seem to he focusing on me. 
| 
I got a clear impression that he had ' 
1 already written a story which related to the rumor \ 
16 | 
, and what I was now telling him meant he had to ch.nge 
a eee 
it, and I wasn't sure how he was going to change, it 
| | 
18 |i Ss ; : ‘ : 
| I was concerned about it and I was trying to, ina 
19 sense, get some information out of him, some feeling 
20 from him as to just what he was going to do. 
| 
«1 But he was pretty non-responsive to me 
29 
| on that, and finally he kind cf cut me cff hy saying, 
| 
3 "Weld; vcan’t Held up my) story any more; Or \AOWEeEVEr | 
\ 
2A | he stated that, and he just said something Like, “You re | 
| | 
95 | 
ce a great guy and I love you." 
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I still remember that, "I love you. 
And then you know what hacpened, the next 
morning, because that article = 
Q Excuse me, We will come to that. 


Dorfman told you the story would appear 


in the next day's Wall Street Journal, didn't he? 


A Yes. 

Q Friday morning, the 17th's Journal, right? 
A Yes. 

Q Did you then --- 

A Excuse me. He was telling me that he 


was writing the story for the next day jadi Was. - 


Q Right. And you had the impression that 


he wasn't listening too well. 


A No, no. 

Q No? 

A I knew he heard every damn word I said. 
Excuse me. But I didn't feel that he was responding 
Co) meu 


I am not sure I am making myself clear. 
(@) You have, sir. You have. You |have', 
A In other words, let me say this: I 
guess I have got to say I am not sure I knew what 


he was going to do with what I was telling nim. 
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That is perhaps a fair statement. 


Q All \rignt:. 
4 
A I knew he understoo! that 65-78, and 
I wanted him to print that. 
Q I see. 
A But I really wanted him to do more than 


that, because I didn't want him to, obviously -- 

Q Twist the story? 

A To <= eta oh I wanted him to state what 
happened. 

fe) You didn't want him to do what you thought 


David Brand had done to you, did you? 


A I was concerned. 

Q You were very concerned about that. 

A Yes. 

a) Now, did you then issue it on the Dow 


Jones broad tape? 


A No, sir. 
9) Reuters? 
A No, sir. 
Q Did you consult anyuiody in your firm about 


the mechanics of issuing a press release? 
A I think I was somewhat familiar with 


the mechanics. But the probiem, if I may explain <= 
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| 
2 | fe) No, ne; no. The question was, did you | 
. 3 | consult with anybody about the mechanics of issuing 
y | 
Noy iH : : | 
; egg ane || the press releases at that time? 
5 A ~ tnought about it, and it Pemole) five | 
6 mechanics of the press release, it is the process of 
7 getting a press release. A press release has been 
, | | 
generally a rather painful thing to get out. dies 
9 | 
takes time, and generally we do it with a ete Gk 
| 
10 people. A lot of things are in that pot, and’ <r 
| 
11 didn't think I had the time or the luxury to go through 
12 that whole process, especially this complex situation 
i 
13 tu get out a press release, and I didn't think, 
| 
14 with the time involved, that would be necessarily 
‘ | 
15 the best Acurce. 
| 16 
mis tT kina of £6le that. the Wall.street 
+ jl Journal, with Dorfman writing it, assuming ke wrot 
18 it properly; would put it in the best light. 
i | 
19 Q Meanwhile, back in the office Burkhead 
‘ 20 | 
was there and he was listening, presumably, to 
2 | whatever you were saying. 
ig oe A He Reand everything “that was said -- 
: , 
7 23 Q Did Mr. (Surkhead suggest to you. == 
- 4 | ) 
2 | THE COURT: Let him finish. | 
b 9 j 
fe) 25 MR. GREENSPOON: I'm sorry, sir. I thought | 
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| 
he had. : 
THE. COURT: Everything that was said, 


and what? 
THE WITNESS: That afternoon. 
THE COURT: All right. 


Q Did Burkhead suggest to you that you put 


out a press release right away? 


A NO; “Sirs 

Q He dad. nots. 

A Again, if I may draw -- 

Q There is no question pending. 

A I am doing the same thing. 

Q Now, you had a call from a Frank Baker 


of American Express, is that right? 

A Yess 

9) And you knew, or had a message, that 
American Express owned 100,000 shares of Bausch & Lomb 
stock,ts: that. right? 


A I was being very selective about re~ 
ceiving calls, an@ our switchboards were beseirged 
with calls. Pitt «lak some epount genta id ie he 
operators to stop holding anybody on the line. 


1 aware how had this situation 


was, hecause Mr. Harby was handling that past of 
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2 Lt, bute ZT was takimg a few selected calls, und among 
vill 3 the -- well, I can't say among the slips, because 
"ia 
U4 
= 4 I don't know all the slips there were. 
| 
5 But, at any rate, my secretiry brought | 
6 in a slip that simply said, "Prank Bahar has been 
| 
7 on the line and he represents American Express and 
8 they have just purchased 100,000 shares and he urgently 
9 wants to talk to you.” 
10 And so I said, “Okay, I will take thet 
ll call." : 
| 
12 ‘ Nore 
(9) Did you talk to him? 
13 A Yes. 
{ 
14 ; a _ 
Q Pireet Of ald, did: he vask= you, 26 you 
| 
15 were going to make a piblic release with respect to 
16 : . - ! 
ene first quarter earnings; 
W A No, Sbx. 
| 
18 | Q pad you tell him that yyou, wits POXpag t 
19 give a story to the Wall Street Journal == 
{ 
20 A I told him -- 
“sae Q Which would include the estimate? ! 
| 
| A Tt told hiw that there would be a stoty 
23 | 
in the Wall Street Journal the next morning taat 
24 | 
] would include an eariings estimate that T Aad dust 
1} 
H 
- | given to the Wall Street Journal of 65 to 75 cents 
} 
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~ a share. 
eG ; | a ! 
Q Did you have a conversation, a joint | 
O | 
euntel 4 conversation, with Mr. Einhorn and Mr. Scher? | 
5 A Yes, sir. | 
6 Q Did they tell you that you should issue 
. | 
7 | a press release? | 
i 
8 | 
A No, Sir. i 
| 
9 | ' mene | 
Q Did you have a conversation witn a | 
» Roy Furman? | 
i 
1 A Yes, sir. | 
_ 9) And did you tell him that the Wall Street | 
19 Journal was going to run the 65 cents - 75, (Cents | 
a ‘i ae | 
estimat2 the next day? 
Be | 
15 A Yes. As a matter of fact, I think each | 
16 of the gentlemen I talked to, starting with Frank 
W Baker, I told the same thing, that there would be | 
| 
18 | a story in the Wall Street Journal the next day | 
19 which would have the 65-75 cent figure. | 
| | 
20 | (@) That would include then Mr. Furman, Mr. | 
| 
21 Sheldon Greenberg of IDS -- \ . 
| 
! | 
2 i A Yes. ° | 
3 | 
2 l Q == aman by the name of Blanks -=- 
2A \ A Of Morgan Guaranty? 
| Pe 
ee 25 Q Yes | 
i 
| | 
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== and a shareh:lder that called me 


wy 


after the switchboard was closed. There is a 


funny old story about it, but, anyway, 4a stockholder. 


Q Mr. Dugan? 
A Mr. Duyan. 
Q And you then had a phone call conversztion 


with a Mr. Cargill of Molesworth Associates. 


A No. 
Q You did not? 
A Not then. You used the word "then." 


The phone conversation with Cargill must have been 
much earlier. 

Q AL seg ht: 

A And I don't think Mr. Cargill had any 
knowledge of the 65-75. It was before. I think 
Cargill could have been in the morning. 

0) Are you sure you avant tell him that 
the-65 = 

A The reason I am doubtful is that, as 
you know, I kept a record of the analysts' calls 
but not others, and Cargill Wasn't am analyst. 

Q Well, I don't want to quibble either, 
but on page 247 of the Eranscript == 


A I am trying to be as precise 45 i can. 
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} 
| | 
| | 
2 Q -= line 10 == 
{ 
3 | 
A Okay. Then I must have. 
~ 4 Q The Cargill call was in the afternoon? i 
5 | A Yes. | 
6 Q Did you suggest, or say, anything to | 
7 | 
him about a press release? 
8 : 
A No, sir. j 
9 | | 
| Q Now, the next day, the i7th of March -- 
i 
10 “THE COURT: Wait a minute. He is thinking. 
' 
11 I don't know if there is something he wants to add. | 
1 : | 
: THE WITNESS: No. 
13 Q The next day was the 17th of March and 
& 14 | you started the day off going to the most horrible 
15 place of places, the dentist, is that right? 
| 
16 A Yes, sir. 
iy} i : : 
i! Q And while you were at the dentist you | 
| 
18 got a call from Don Allen and he told you abowt Me: 
19 Dorfman's article in the Wall Street Journal, is | 
20 | 
that. correct? 
i ' 
21 | | 
A He called me to tell me that the Stock 
2S : . | 
Exchange had -calied, and I think he learned about 
j 23 | ; : : 
— | the Wall Street Journal article from the Stock 
| i 
2A | Exchange. 
25 i 9) Did he ‘read it to :you? 
| 


H SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE | 
| FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 ' 


18 


19 


a. ge 


et 197 
Yes. 

QO And had Mr. Dorfman written a fair article 
for you? 

A No,,. Sir. 

ie) He was like Mr. Brand? His article 
wasn't fair? 

A As I recall, there wasn't anything that 
was right about the article. ~ don't think there 


was a sentence that I couldn't fault, and there were 
some things that were just plain wrong. 

fe) Well. the long and the short is you got 
back to the office and you had discussions with 


the New York Stock Exchange, is that Gorrect? 


A Yes. 

Q The stock did not open that day, is that 
right? 

A That See eg he 

Q And the Stock Exchange sometime suggested 


that a press release be put Out; is that right? 

A They etarted -- the first call I haa 
with them <== was back in the office very shortly 
after that call from Don Alien; and they first 
suggested that we put out a@ press release. 

And I said. "Fine, I want to. 3ut I had to figure 
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out how to answer that Wall Street Journal article 
because I was really outraged by that article 

that Dorfman had written." 

And then a subsequent -- I think the 
next conversation -- there were a whole series of 
conversations, phone calls with the New York Stock 
Exchange that morning; I would guess, Tf don't know, 
quite a few. You must have a record of them. 

Q Did you finally .-- 

A But, at any rate, the next one is 
where I think they said that they wouldn'topen the 
stock unless we did put one out. And of course 
we started working on one rather promptly. 

ie) I show you Plaintiff's Exhibit 9, Si, 
and ask you, is that the press release which you 
finally issued on March 17€n2 

A Yes. 

Q And that was issued around 2:00 o*elock 
in the afternoon? 

A Around 2:00 o'clock. And we had been 
working on it steadily from, I would have to guess, 


9:30, with a slight break because we received a 


phone call somewhere, I think -- I am a li ttie fuzzy 


on the time -- but a little later in the morning, 
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| 
- from Mr. Atwater, our cutside corporate counsel, j 
3 | telling us that he had just received a call from 
| 
| 
4 the SEC, and at that point we all agreed that we 
5 | 
should stop until he came down, which was in a 
6 ‘ 
very short interval. 
7 | 
His offices were downtown, and of cCaurse 
8 : . , 
it took perhaps five minutes to get out to where we 
9 | 
were located. 
10 ie By 
Q I show you Plaintiff's Exhibie 48, S22 
i 
il and ask you if you know what that is. 
12 . 
A TI recognize it. 
13 : ‘ ‘ : ‘ 
Q 7p a ap sip he 9 t4 erate 8 Sa Did there come a time 
14 : 
in October 1973 when your vice-president in charge 
15 of finance, Mr. Stillman, came to you with a letter \ 
16 a . a | 
similar to this exhibit and you discussed the 
7} ‘ ibs pbs 
issuance of a press release with respect to Liters 
\| 
18 | ; Sone er ath Se ; 
A I don't think he would have come with 
19 ! 
a copy of that letter. I think he would have come, 
20 . i | 
did come, simply saying he had a phone call about | 
21 " : | 
a letter. None of us at the corporate aftice at | 
22 ; a 
H that time were aware of that letter, and £ dant 
23 P ; 
| think he knew about it. 
24 | 
| This is my recollection of it. 
HI 
3 ii , ; 
| Q Nobody in headquarters Knew about this 
i} 
i 
if i 
| 
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letter? Is that what you are saying? 
A That is correct. 
THE COURT: The author is John R. 
Williams, listed as Vice-president of Marketing. 
THE WITNESS: Yes. This is what I think 
the Division considered a routine marketing letter 
that went out to the customers -- 
THE COURT: No. T didn't get a. chance 
to finish my question. I would like to finish, 
+f f may. 
Would you tell us who Mr. Williams is, 
or was on October 4, 1973, and where he had HES Office? 
THE WITNESS: Mr. Williams was and still 
is a divisional, as opposed to a corporate, Vice- 
president. I am sure I don't have to explain that -- 
of Marketing in the Soflens Division, and His: location 
in October 1973 -- let me think a minute, because 
we all moved and I have got to think now of the time -- 


THE COURT: Well, the letterhead has an 


address on it, if you would look at it. Would that 
help you? 

THE WITNESS: No, sir. His office <-- 
our corporate officcs -- we moved, in I think 


September of 1973, to a downtown location, and this 
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| . 
2 | division and this gentleman's offices were still 
| 
3 | located at the old St. Paul Street location, which | 
<— 4 was our principal office before the corporate 
5 | 
offices moved downtown. | 
6 THE COURT: So you are telling me that 
7 | on October 4, 1973 you were situated at one location 
8 | ee . 
and Mr. Williams had his office at anotner location, 
oo. ae : we 
| in another building. 
10 THE WITNESS: Well, that mile oF 
11 two difference, yes- | 
12 f 
BY MR. GREENS POON: i 
13 Q Did you have any kind of procedures | 
| 
14 with respect to this kind of letter going out? 
15 A At that time we did not. We do now. 
16 | MR. GREENS POON: No further questions, 
| 
W | your Honor. 
i 
12 = ai sme 
| MR. LIMAN: May I proceed, your 
19 Honor? j 
20 THE COURT: You may. | 
21 | CROSS EXAMINATION 
| 
2 || By MR. LIMAN: 
| 
3 | ss “5 ; SRN 
Q Mr. Schuman, would you briefly sketch 
\} 
| 
i out for the Court your educational and business history? 
5 | ™ P ‘ " 
i| A I graduated from tne Calpvtotnia Insts: tute 
{ 
if ' 
\| | 
| 
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| 
2 | of Technology with a Bachelor of Science Degree in 
ye 3 | 
3 1973. And then I had a two-year period where I 
se” 4 worked for a utility company in San Diego, 
5 California. And in September of 1939 I went back | 
5 to Harvard Business School and in June of 1941 a Master | 
1 +e ; | 
of Business Administration. 
{ 
3 | : | | 
| Q Were you awarded a Baker Fellowship or 
i | 
S | scholarship at the Business School? 
10 A Yes, sir. And I also graduated with 
| 
ul a distinction degree as part of the Master of 
2 Business Administration. © 
| | 
13 THE COURT: That was in June of ‘41? 
14 | 
A (Continuing) June -of -194 1 i 
{ 
15 I worked for a company in New York City 
| 
‘ 16 very briefly, really until Pearl Harbor, and then I 
| 
7 i joined the War Production Board in Washington, D.C. 
18 | in a new division that was just created at that ELM] . 
19 | And subsequently, in later 1942, I was commissioned | 
f 20 in the Navy as an ensign, as a line eLticer, | 
| 
a and had a long tour of duty as what was referred 
22 out | 
| to as an armed guard officer. 
| 
if | 
a od | THE COURT: On a merchant vessel? 
| 
%A | 
THE WITNESS: On a merchant vessel, yes,sir. | 
= And subsequently I was transferred from 
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line duty to the Bureau of Ships and assigned to a 
navy yard, and in the course of that duty, which 
lasted several years, I was given, finally, 2 Spor 
promotion to lieutenant commander and I also received 
a merit ribbon for special duty in the navy yard. 

9) And after the war? 

A I joined Price,Waterhouse in a new 
management consulting group that they formed right 
after the war and did consulting work, \€orn. vVar2eus 
clients around the country as a member of the firm. 

I was made a manager in the Price, Waterhouse Manage~- 
ment Services Division. 
I left Price-Waterhouse in 1942 and 


joined Stromberg Carlson: ag) ak 
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\| 
7 | THE COURT: Wait a minute now, © Ehink 
eS : 
| 
3 tT Keara (Ta62 
iw 4 THE WILINESS : Tigi oe sy. ALL Lan t 
ens t have to correct that, 1952. 
6 THE COURT: You joined Stromberg Carlson. 
a 4 THE WITNESS: Then became really chief 
8 | financial officer, vice-president- controller. 
\| 
a tT left in 1959 and joined Bausch & Lomb, 
0 | both companies in Rochester New York, as controller. 
1 ‘ 
th At Bausch & ‘Lomb I was made financial 
12) vice-president in 1963 ,atrector in 1964, executive 
| 
ia vice-president of finance and administration in 
Pp 
2 14 1967 and chairman of the board) in) 177). 
15 Q You remained chairman of the board from 
16 that date on? 
17 \) A fes, poe | 
1 
|! | 
| ‘ 1 | 
18. |, Q At the time that you were appcinted | 
i 
19 chairman of the board was Mr. Harby named 
20- | president? | 
| | 
21 A Yes. Mr. Harby and I were each 
j | 
q | | 
yy executive vice-presidents. Mr. Harkby was 
{ 
! | 
“ 23 executive vice-president of operations and I was 
| 
24 executive vice-president finance and administra- 
| 
25 tion and we both, at the same time in C2 NT PU st al | 
j | 
| 
| 
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made president and chairman of the board respectively. 
Q Ts tt correct that you were co-chief 
executive officers? 


A Yes. 


Q Is it correct that when you were promoted 
from executive vice-president of finance to the 
chairmanship, that you were not able to find a Rew 
vice-president of finance immediately? 

A That is correct. 

Q You continued into 1972 while you were 
chairman with responsibilities that you previously 
exercised as financial vice-president and executive 
vice-president? 

A That is coryect. 

Q Among those duties were the respon~ 
sibilities for talking £0..the financial community 

A Yes. 

Q Now, you testified on your direct examin- 
ation that the policy of Bausch & Lomb was that only 
you for the prior five yeers and then before that 
you and somebody else, were free to talk to financial 
analysts or the €inanecial community, am {t correct? 


A Yes. 


Q Now, can you tell me whether you were 
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familiar with the fact that you were restricted by 
the security laws in what you could say to the 
financial press and the financial analysts? 

A Yes. 

Q Had you read accounts of the Texas Gulf 
Sulphur case? 

A YieSi. 

Q And had there been discussion Of the fact 
that you could not disclose material inside information 
to analysts or to stockholders? 

A Yes. 

@) Were you aware of your duties in that 


respect? 


a Very much so. 
0) Did you have a policy or practice that 
you followed in talking to analysts? Was there a 


practice,that you tried to observe? 

A Cértainly I would not release anything 
that I thought was material and didn't velease any- 
thing that I thought impinged on our competitive 
position. I was concerned in both areas. 

Q Let me take it area by area. 

First; was it your policy not to solicit 


comments by analysts? 
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MR. GREENSPOON: Objection, he 1s leading 
him. 

THE COURT: Technically this is cross~ 
examination, Mr. Liman, but you do recognize the 
fact that the witness is your client and he doesn't 
seem to have any aifficulty in recollecting or such 
ana therefore I will sustain the objection on a4 form 
ground alone. 

MR. LIMAN: Let me direct his attention 
to the areas. 

THE COURT: That would suffice. 

Q What was your policy with respect to 


initiating contacts with financial analysts? 


A We @id not seek out contacts but we tried 
to be responsive to their requests for a meeting or 
to their phone cails. We felt that really is what 
we were obligated to aa 

Q When you say obligated were you familiar 
with the open door policy? 

A Yes. 

Q What was the open door policy as you under=- 
Stood 1t? 

A That we were encouraged actually to 


disseminate information. Obviously, non-materla,, 
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i] 
| | 
2 } non-public information to analysts and this was a | 
| : . * ' 
3 | way that the investor could get more informed judg- | 
4 | ments amopinion on the company's operations. | 
5 Q You say encouraged. Encouraged by whom? | 
6 A By the New York Stock Exchange men as I | 
7 understand it. ' 
8 Q Now, over the course of these years when | 
9 | you talked to analysts, can you tell me by rough | ‘i 
10 estimate if necessary, about how many contacts you | 
ll had by telephone or visit with analysts? | 
12 A It is a very difficult number but IT will | 
13 have to guess. It could be over a thousand phone | 
| 
a 14 calls and visits, contacts. | 
soil | 
15 Q Except in connection with the events of 
16 the 15th and i6th of March, have there ever been any 
| complaints lodged against you for releasing inside | 
18 | information? | 
19 A No, Sir. 
20 Q hat was your practice, if any, with 
21 respect to discussing company estimates of earnings 
| 
22 with analysts? | 
23 | A I always told them that I would not 
tt 
9A | discuss estimates, I ould not give estimayftes. i 
\ H 
25 1 9) What was the reason for that: | 
| | 
| 


| 

t 

| 

t 
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A I consider that to be material inform- 
ation and really in violation of the whole disclosure 
problem of 10b-5. 

THE COURT: May I hear the last two ques- 
tions and answers. 
(Record read.) 

Q Now, Mr. Schuman, there has been a good 
deal of reference in your prior testimony to Soflens. 
What were your responsibilities with respect to the 
Soflens project during the period between your 
obtaining a license and the time that Bausch & Lomb 


veceived the FDA approval in 1971° 


A It is a big question. 
Q t just want: it in broad terms? 
A I was deeply involved with Soflens areas 


and primarily responsible for the negotiation of the 

agreement with National Patent Development Corporation. 
Greatly involved with the whole process 

of obtaining approval of our new drug with the Food 

and Drug Administration and deeply involved with all 

of our basic strategies and policifes wLeh respect 


to Soflens. 


Q When was the license secured from the 


licensor? 
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| 
- | A The agreement was signed in October 1966. 
© 3 | Q There was this period of five years from 
O 4 | 1966 to 1971 when you were working on this and before 
5 approval was obtained? 
6 A Yes, developing the product, developing 
7 | manufacturing processes and the clinical data, et 
8 
cetera. 
9 Q Was there discussion in the press and 
10 in analysts' reports about the potential of this 
ll product during this period? 
12 A Yes, 
13 | Q During that period did you give analysts 
a> 14 any estimates of sales for this product? 
15 A Noy. sir. 
16 Q When was approval secured from the FDA? 
W7 A March G£./1971). | 
"18 @) Did you begin some time after that with | 
19 this program of introducing this product to | | 
20 practitioners? | 
21 A It started the introductory program in | 
| 
2 May of 1971- | 
3 Q Do you remember in which part of the | 
| A 
2A country you started Lt? | 
| \ 
G. = | A Yes. 


| 
| 
| 
{ 
| 
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Q Where? 
A First Portland, Oregon and Seattle, 


Washington. 


Q It ended in New York, am tT Corrects 

A | Yes. I think I previously indicated 
that. 

Q That was a period up to November, am I 


correct? 

A Yass Sir). 

10) And the purpose of this introductory 
program was to educate practitioners about your 
product and to induce them to take one Of) these 
kits for their inventory, am L' eorrect ? 

A For their use, yes, sir. 

Q 014 you during the period receive visits 
and calls from analysts? 

A Yes... 

Q Did you give them any estimates of what 
you thought Soflens sales would be? 

A No, Six. 

Q Did you find in, your conversations with 
Analysts during this period that any of them had 
managed to get into one of your seminars? 


A Yes. 
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> 
‘ Q Had you attempted to restrict your 

a 5 seminars to practitioners? 

if A Yes. 
eg 4 
2 . Q Did you receive information that an 

6 analyst had managed by posing as a doctor to get in? 
7 A Afterward we learned that one of the 
3 analysts apparently had some friend that somehow got 
9 Haim) inc We were trying to be very careful in 
10 controlling who attended and keep analysts Out and | 
“i only practitioners would attend. | 
rr Q Did you in the course of discussions | 
13 with analysts find that they had various sources of | 3 

ee 4 information from which to Salen predictions about | 
5 the Soflens market and Soflens acceptance? | 
16 A I could answer that yes. | 
"7 Q I would tike you to explain what you | 
18 found? | 
19 | A Weldon at wes generally known how many | 
920 optometrists and ophthalmologists and opticians : 
31 were in the business so that they knew really what | 
si the ultimate potential would be and it was always | 
3 I think generally known how many of those dispensed | 

i oA or prescribed hard contact lenses so there was a 

95 lot of that kind of information. | 


| 
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Riso LT think. there (were Government 


statistics on how many hard contact lens patients 


had been fit and how many were still wearing them 


Nobody ever really definitized it but there were 


| 
7 | and were supposed to have a high dropout rate. 
| lots of numbers like that floating around and I 


of information and using that as a base and also 


knowing what the total population was and how 


| 
8 
think analysts had obviously access to that kind 
many people wear eyewear and knowing how many people 


| probably never know what they wrote about it. 


12 : : 
potentially migne, pe candidates, they came up with 
13 | 
all kinds of numbers. 
14 : : | 
Q Did you secelve and read analysts' reports? | 
| 
15 A Pardon? 
16 ; ; \ 
Q Did you receive and read analysts 
17 
reports? 
18 A Yes. 
| 
19 , 
Q What policy did you observe with respect 
20 to commenting upon numbers that analysts were using 
21 in their reports? 
22 ai shit 
A Most analysts if they Visit) a) Company 
3 | 
and wrote a report for general diesemination -- if | 
2A : : ae tal 
} they wrote it for their own internal use we would 
i} 
5 | 
| 
| 
| 
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2 | But if they released it to 4 wide general 

os 3 bind of public ~~ 2 don't know how they go at this =~ 
2 4 they frequently would send us a copy of their draft | 
5 write-up for comment. They asked ahead of time H 
6 whether they could do that and I said yes. | 
7 But I always very carefully told them | 
8 | that I would not comment on anything that represented | 
9 | their judgments, their own appraisal, and I would | 
10 | only point out to them if they garbled information | 
11 that I had given them or that there was some fact | 
12 that was known that was just plain wrong, Tviwoulia | 
| 
13 point that out to them. | 
@ 14 Q Now, there has been testimony by you | 
15 about flak that hit your product. | 
16 Did there come 4 time in 1971 when there | 
| 
i. ! was publicity about the possibility of contamination | 

| 

18 | in Soflens? | 
19 | A Yes | 
v4) | Q And can you tell the Court in substance 
2) | what stories were that were coming out about Soflens? | 
22 A That is a big order. | 
; yA} | Q t don't want a tong -~ just get a synopsis. | 
9A | A To me the contamination was the worst one. | 
25- I explained that because even today when I am out | 
| 
| 
| 
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2 socially and ladies sometimes discuss contact lenses, | 
3 I still get thrown at me even today isn't there 
4 something wrong about Soflens, isn't there a big 
5 problem about contamination? | 
6 Well, the problem of course goes back to 
7 I think what the press picked up and made a big thing | 
8 Of. There is no substance from Bausch & Lomb's 
9 viewpoint, we never had any contamination of any 
10 kind, not a single adverse case and 2t is jyust 
ll inconceivable that there could have been so much ; 
1%, misunderstanding, misconception so widespread and \ 
ha the sources are hard to really understand other than 
14 | the obvious ones, the press. 
15 Doctors themselves I don't think seem to 
16 participate in that. Doctors had a different way 
17 in the early days of attacking the whole Soflens 

| 
18 because many doctors were involved in the hard 

Custent 

ee) contacts and for some the represented a 
20 threat and so we had lots of problems to overcome, 
21 | depending on the different kind of interests that 


existed among practitioners. 


Why the press hopped on it the way they | 


diay DL a@onte think 4 will ever know except to say it 


a Rs 8B RB 


| sounded like a good story and could be controversial 


| 
! 
| 
HI 
1 
| 
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and potentially I should point out there could be 
contamination and this gets maybe to why it all came 
about. But it is a big subject and a very eritical 
one to the company. 

THE COURT: I think this might be an 
appropriate time to recess. It is now a quarter 
of Five. Does that sound agreeable to all counsel? 

Very well, we will adjourn for now and 
resume tomorrow morning at 9.30 a.m. 

(Adjourned to Tuesday, Mareh 30, 1976; 


at 9.30 6% clock a.m) 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOI!si 
FOLEY SQUARE, NEW YORK. NY. — 791-1020 


Se 


2? 
SEC vs 210 
ei Name _ Direct Cross Redirect Recross 
& 3 Daniel Gerald Schuman 99 
4 4 
5 
6 
7 
8 i | 
1} EXHIBIT INDEX 
9 i In 
Plaintiff Identification fvidence 
| Fe a aa ee | 
ae 96,97,93 8 
11 99 Tet 
Me 23 32 
is 24 33 
14 
38 34 
* 7,112,953 35 
| | 
- 66 through 77 37 
| 
18 || 
ee 33 | 
19 | | 
20 
rd 
21 | 
29 | 
' B | 
| 
o4 | 
25 | 
| 
! 


SOUTHERN DISTRIC] COURT REPORTERS. U.S. COURTHOI's; 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


oem hate ner a Ricateenlbticntntnpsieainantioadianndt = 
eae eenmamnteomnnen i a “ canis sinmapiaese — anna i a PR 
CARE sc ‘a 


(> @ 


i] 
| 


Defendants __ 
A 
D 
G 
C 
E 


iH 


AAAA 
cc throuch BBB 


ERE, Lest 


KKK through M1’ 


Q00, 


sss, TTT, VVV, 


EXHIBIT 


INDEX | 


In 


Identification Evidence 


{ 
a 


WWW 


VVY, XXNX, WWW, PPP? 


HHH, NNN 


KKKKK 


| IITIT 


16 


L? 


18 


19 


: 
4 
a 
8 
o My 
A ‘ 
ra 
¢ 
fe + 
a 
a 
aa 
a 
+ 
ee 
e 
2 \ 
OUT el” 
* * “if 
¥ 4 
* 


seuichccipeeetal Weceienemeetomnened 


19 


21 


2A 


Defendants 


AMAA 
DDDD 
EEEE 
FFFF 
LLLG, KEKK 
0000 


Dae 


CAhuaamane CXAGS 


EXHIBIT INDEX 


In 


Identification Fvidence 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


= 


50 


aL 


52 


53 


54 


56 


Ry 


13 


14 


ars 213 
SECURITIES AND EXCHANGE COMMISSION 


vs. 73 Civil 2458 (RJIW) 


nn etree canna estate 


BAUSCH & LOMB INCORPORATED and 
DANIEL G. SCHUMAN. 


New York, March 30, 1976; 
9.30 o"clock a.m. 


(Trial resumed.) 


DANI L. SCHUMAN, resumed. oe 
THE COURT: You understand, sir, that 

you are still testifying under the oath which was 

administered yesterday when you began. 
THE WITNESS: Yes, sir. 
THE COURT: We will resume with the cross-~- 

examination by Mr. Liman. ; 
You may proceed. 
MR. LIMAN: Your Honor, I don‘tt mean to 

belabor background issue matters.and in the Loveceete 

f 


of ;air disclosure and in the spirit in which you 


talked to us at the end of the day yesterday, I 


is only one issue here and that is the question 


might say that I agree and advocate the fact there 
of whether Mr. Schuman and Bausch & Lomb are about- | 
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to violate the security laws. 

But on the other hand, if your Honor 
were to find that that conversation, that tele- 
phone conversation with Mr. MacCallum conveyed 
material information, I would want your Honor to 
see it in the light in which I believe it occurred, 
which was that it was inadvertent, accidental and 
impulsive and I don't want to take the waivsk Voit) va 

\ 
wilful finding because this case is about reputa- 
tion, that is why we are here and that is why I want 
to go into the matter in some detail. 

THE COURT: I think it is pretty clear, 
Mr. Liman, what was said. I don't think the words 
are too much in issue. 

MR. LIMAN: They are stipulated. 

THE COURT: They are stipulated and 
repeated on the stand here by the witness. I have 
no reluctance to have you go into the background of 
how it came out. I think I have some of the flavor 
now but I don't want you to be inhibited by anything 
that has transpired heretofore in developing the 
background as you see it and then I will give the 
Government an opportunity develop a contrary back- 


ground if they see fit to do: \So0\. 
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9 | MR. LIMAN: Thank you, your Honor. 
a 3 He wants to tell his story in other words. 
: CROSS EXAMINATION (Continued) 
— + | | 
5 | BY MR. LIMAN: 
6 | Q Mr. Schuman, when we left off yesterday 
7 you were testifying about the fact there was 
8 | publicity concerning possible contamination of ' 
| ‘ 
9 the soft contact lenses. Do you recall that? 
}0 A Yes; Sirs 
11 Q Your product was the only soft contact 
t ; 
12 lens tha, was licensed by the FDA, am I correct? 
13 A Yes: 
ee 14 Q You had a trademark called Soflens, 
15 l S-o-f-l-e-n-s? 
16 A Yes 
7 Q And when there was publicity about the 
18 | contamination of soft contact lenses or rumors, did | 
19 you take steps to dispel any confusion that it was 
20 your product that was contaminated? 
21 A Yes. 
92 Q Had you had any instances of contamin- ‘ 
* B | ation in your product? 
% A No. 
25 Q If I show you Defendants’ Exhibit KKK in | 
a | 
| ‘ | 
| 
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evidence, which is ene Wall Streec Journal article of 


September 22, 1971, do you recali this article? 


A Yes. 
Q I direct your attention to a statement 
attributed to you in that article, "Mr. Schuman of 


Bausch & Lomb said the company is particularly upset 
about _the illegal sale of soft contacts. He said 


they are creating confusion about the Bausch & Lomb 


| 
| 
lenses which are marketed under the trade name | 
Soflens. The problem is that that name has 
become generic thus enen another lens is referred 
to as soft lens, it in vitably becomes confused 
with our lens he said." 
Did you make that statement to the Wal? | 
Street Journal? | 
A yes. | 
QO Were you corcerned as you so stated here? | 
A Yes. | 
Q Now, did this publicity about possible | 


contamination continue after the ist of the year 
19727 

A Yes. 

Q In fact, would it be accurate to say that 


the publicity actually accelerated in the month of 
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ae 2 | January, February? 
3 A Yes. 
Li | 4 Q I will show you an article which has been 
| 5 marked as Defendants' Exhibit QQQ -- 
6 MR. GREENSPOON: Could you transpose 
7 it back to the numbers? 
| : 
é 8 MR. LIMAN: That is Defendants' Exhibit 
9 69. 
10 Q Is this an article that you read in the 
11 Wall Street Journal? 
12 A Yes. 
3° | Q It is headlined, "Soft contact lenses 
@ 14 problem by Canadéen; bacteria said to have been found"? 
15 A Yes. o 
16 Q That article appeared on what date? ‘ 
: W | A January. 4, 1972. 
18 Q Did you have any bacteria found in your | 
19 soft_contact lenses? 
_ 
20 a\ No. | 
21 ef Then there was an article on January 14, | 
2 || which is Defendants’ Exhibit sss and I think that is 
Jl that is headlined, “Soft contact lenses have a 
| ¢ 
| serious problem to researchers say." 
ee 25 A Yes. 
| 
| 
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Q Did you make the statement that is 
attributed to you in that article that appeared on 
January 14, 1972, "Daniel G. Schuman, chairman of 
Bausch & Lomb said in Rochester, New York that the 
r2aport of Mr. Charles of bacteria contamination of 
the company's Soflens is simply contrary to the 
vast amount of accumulated data based on tests 
conducted both by Bausch & Lomb and by outside 
independent laboratories." 

A Yes. 

Q Is it a fact that the publicity 
continued after that? 

A Yes. 

Q If I show you an article that appeared 
in the Wall Street Journal, Defendants' Exhibit VVV 
under the by-line of David Brand dated February 23, 
1972, did you read that article? 


Q 
hee, : : 
A Yes, that article referring to the FDA: 


»"kexw ‘Soon will ask Bausch & Lomb to 
supply new data on the safety of its lenses." 
A Yes. 

Q It said also that the FDA it 25 believed 


will ask Bausch & Lomb for new test data that would 


comply with new guidelines and even speculates the 
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FDA will go even further and impose some type of 
control on this sale of your lens? 

A Yes. 

Q Did the FDA impose controls on the sale 
of your lenses? 

A No. 

Q But were you concerned about the impact 
of that publicity about the safety of your product 
on your sales? 

A Yes. 

Q Will you tell the Court why you were 
concerned? 

A That both the practitioners and the 
potential patients would be fearful that there were 
real problems, possible contamination and bacteria 
infection that could lead to serious eye disease 
and conceivably loss of eyesight and they would just 
simply be afraid to try the Soflens. 

Q Did you have concern that this might 


affect the sales cof product: 


A Yes. 

Q Did you keep this concern to yourself? 
A No 

Q Did you talk to the Wall Street Journal 
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about it? 


A 


Q 


A 


Q 


Schuman - 


Yes. 
Were you quoted about it? 
Yes. 


I wilh showy! 4 the article of David 


Brand, which is Plaintife's Exhibit 64, an article 


on January 


19, (1972 \and ask you whether you made*%the 


statements attributed to you there; 


"Mr. Schuman said he was concerned about 


the recent adverse publicity received by 


another soft contact lens made hy Griffin 


Laboratories, a subsidiary of Frigitronics, 


Inc. 


Frigitronics applied to the FDA for 


permission ta market the lens in the United 


States for the treatment of eye diseases.” 


A 


Q 


Did you express this concern to Mr. Brand? 
Yes. 


You h ve testified that you would receive 


and read reports that were published about your 


product by various analysts, am LE icorrect? 


A 


Q 


Yes. 


And those reports were made by companies 


other than the ones that are referred to in this 


action? 
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iH 
& 2 | A Yes. 
| 
3 Q There were reports by Lceb Rhoades, am I 
> 4 correct? 
5 A Yes. 
6 Q Did you consider Loeb Rhoades knowledge- 
7 able about your product? 
8 A Yes. 
9 Q Burnham & Company? 
10 A very knowledgeable. | 
11 Q And others in addition? | 
12 A Yes. | 
13 re) Do you recall reading in these various | 
. 14 reports any expressions of concern such as you | 
15 had made about the effect that the publicity | 
16 about contamination would have on sales? 
17 A Yes. | 
18 Q Do you have any doubt from what you | 
19 read that Wall Street wos well aware of the | 
20 effect that that adverse publicity was having? 
21 A Yes. 
Q You had some doubt or you didn’ i? 
[A 
A No, £ was aware they had doubts. I am 


not sure how you phrased that question. 
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| 
2 | BLONLAG. = 7 
3 THE! COURT: Your question there is 
{ | : ; 
4 | objectionable. tT know Me. Greenspoon ta ene interest 
w/ 
5 of full disclosure permitted it bu! I am noc suse tt 
6 we Shweta Fete question. in even nonjury, if tne 
7 witness was aware that Wall Street was avare of 
8 || something. 
9 T think Hme, tnterence cen be Arawn by 
10 the @Cpart virco) che avyLaenr = . 
ll MR. LIMAN: It goes to his state of mind, 
2 whether he 1s telling somebody anything new. 
13.3 THE COURT : Baie eo vane) ae sonzterned as 
14 mach about what he was talking Show. as or Somsam> 
15 ination and danger of the product. I am concerned 
c 16 with the disclosure of earnings. I see his state 
Wt of mind. He is concerned at this point in time 
| 
1} . . + . * ° ° 
18 | about adverse publicity, untrue publicity, naving 
\ 
19 | an affect on his company's sales and ultimately 
20 its earnings. That is your point. 
| 
PAM Mk. LIMAN: Yee); but 2 goes peyond that. 
I foal Ce : . ' | 
22) The Government here makes claims that it wasnt JUSC 
aie 
2 | the telephone eall which is the only place that 
2A 


earnings were ever given by him foe Ese quarter but 
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| 
2 | happening in sales was 4 material fact and it is to 
ij 
3 | that that I am directing this. The telephone 
‘i 
<= 4 calls as I told you in the opening 7? treat in an i 
5 entirely different category. 
aer COURT? Lh | 
6 lt ous Let me just find out from Mr. Greenspoon j 
7 the Government's position so I am clear about Peat | 
| | 
8 | this juncture relative to the other publicity. | 
| 
9 j I notice most of the exhibits discussed | 
10 | this morning have been put an DY the defendant. 
ll There is really only one that was a Government 
12 | exhibit, Plaintiff's Exhibit 64. I think it might | 
13 | be helpful to the Court, Mc. Greenspoon, if I could 
14 get the Government's position at this point relative 
15 to the publicity in the press and relative to the 
16 | contents of market letters and reports by brokerage 
! 
- \| 
VW | houses during this period January, February, March, | 
\ 
\| 
18 OT? | 
19 (Continued on next page.) | 
™% 
e | 
21 a 
| | 
Z| , 
| ' 
ea | 
2 | 
i | 
i ' 
24 } 
| g 
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MR. GREENSPOON: Your Honor, we nave in- 


dicated that insofar as the pubbiert im the press 
Pp 


concerned that the publicity appeared. We don't know 


whether it is true or not, but we admit and have 
stipulated with respect to those documents, that 
certainly there was publicity in the press. 
Secondly, with respect to the research 
reports, our stipulation there extends to tne £aet 
that if the people who wrote those reports were 
called in this court to testify they would testify 


that that is what they thought. 


~tb COURE: Is there anything in the pub= 


ieLty> in the pressor in the reports that has come 


to your attention which would lead the Government 


to argue that the events of the 1Sth and 16th of March 


were merely a continuation of a bad practice which 


had been carried out by the company, and particularly 


by Mr. Schuman, over a period of some months prior 

to that date, that this was merely the culmination 
& 

of a series of improper actions? Is that the 

Government's position? 


MR. GREENSPOON: The Government's posi- 


tion, your Honor, is that the contents of the reports, 


the things that may have appeared in the press, became 
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confirmed on the 15th and 16th, in addition to which 
that which may have been rumor, the statement, came 
directly now from, excuse me, the horse's mouth, as 
it beens and that the information was of such 4 hi 
nature that the expectations, or the projections, of 
the analysts in those other months, what they learned 
on the 15th and 16th, was different from what they 
had been w iting about with respect to the earnings 
2nd with respect to certain of the products. 

THE COURT: I see your point. 

I think, gentlemen, that this whole sub- 
ject could be treated in two ways, both by you 
gentlemen and by the Court. 

Number one, that theze were rumors and 
now in some way the company had, by a disclosure, 
added to those rumors by what Mr. Greenspoon called 
having confirmed the information; and, number two, 
on the other hand, that there had been a series of 
EunOR Ss See Teste and incorrect, which were actually 
mischievious in their result, which the company, 
for one reason or another, felt it neces: .ry to put 
to rest by puncturing the balloon of (rumor with the 
most accurate factual information possible. 

I recognize there is a problem with 


( 


each of the arguments, but that seems to be what you 
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2 7 | 
: gentlemen are talking about. 
os 
3 If I am in error, correct. me and then go | 
4 on with the examination. 
( 5 
i MR. LIMAN: Let me say this, your Honor, 
: 6 : ; : ; : 
a and this is what I am going tue yo into right now, and 
i3 q : 
ef let me take an example. | 
8 : ae | 
If there was a rash of publicity today | 
9 a a | 
that an oral birth control pill was definitely giving 
10 : ‘ 
rise to cancer and that the FDA was about to withdraw 
Z ” permission, there isn't an analyst on Wall Street 
aaa 12 oe : 
ee or anybody ws 15 thinking about it who wouldn't 
ey 13 : : : : 
; realize that this was going to impact sales and that 
| 
& 14 | 
= if anybody, whether he was a-stockholder or an analyst 
\ 15 i : 
or a man on the street, went tc the company and said, 
6 ae : 
1 : ae : 
Ml | "Ts this publicity hurting you?" And the company 
: 7 || 
eqidad, “Of course 1 fo --hurtinsg v5.) Lt wosl@ be an 
18 . = i : 
extraordinary exte.s:ion of Texas Gulf Sulphur and 
19 } | 
the rules for the company to 0d-: neld culpable for saying, 
50 
oe "Of course this kind of publicity hures .” 
21 ; : 
Tt happens ever;y sy - You read these in 
22 
i analysts‘ reports. The company says that the higher 
i | 
> ae 23 . : 
ae cost of energy is clearly hurting. These are self- 
24 || : ; | 
| evident things, and I want to show your Honor that 
| 


peopte who were not getting it from Mr. Schuman were 
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saying that this publicity can only have one result, 
and that is to hurt the company. 

= Want to ae you understand what he 
said to these people, and it is really when you put 
the two together that you form your conclusion. 

Mn. GREENSPOON: I would like to say this, 
your Honor: 

That it is more than that. There is more 
to it than just the adverse publicity as ft may or 
may not have affected the sales. 

There are, and were, in thes? reports 
indications about certain of the products coming on 


the macket in the first quarter in time to affect the 


analysts' judgment as to what the earnings would be. 

Now, the analysts are very shrewd people, 
we have all pretty much conceded that, and they are 
always out looking for something that is; going £0 
have some indication of an impact. 

With the variovs analysts indicating the 
introduction of the aphakics, the introduction of the 
minikit, and that there was nothing to indicate to 
the contrary insofar as the street was concerned, 
and Mr. Liman has been talking about the impact on 


the street and what the street knew, it was only when 
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“ | the selected few interviewed Mr. Sch man that they 
3 learned for a fact that the aphakics and the minikit 
pO 
—_ 4 would not be making it in the third quarter and thaf 
5 this obviously had to have an impact on earnings and 
. it is stipulated as to the effect of the aphakics on 
: 7 we : 
. first quarter earnings. 
8 oe 
One additional fact. The research re- 
9 : Agee 
ports will indicate that despite what has been termed 


10 as flak, projections on earnings for the first 


i quarter, as early as March 2nd or thereabouts, re- 


2 mained at a high level. 
13 MR. LIMAN: Your Honor, 1 don’t want to 
14 ; : : : : ' 
— give testimony, but I think that is an extraordinary 
15 statement. 
16 : 
In the first place, not one of the 
17 


-witnesses who he claims got inside information, and | 


18 


that is Wien, Clancy and MacCallum, attached any 


19 


significance to whether aphakics would come in 


in February or March. The company, as I said, and 


8 


Second, ycour Honor, they brought out, 


21 they can't put anything in to contradict it, never 

2 ; : 

made a point of saying they are coming tn on this \ 
o “ 
date versus the next. So that that is being blown 

{ 

2 | : | 
| out of all proportion. 
| 

3 | 
\\ 
| 
\ 
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2 ° and I will bring out again, that what he said to 
3 what they called the select few he said to every- 
fo% 
er 4 body who saw him, namely that aphakics would be 
a. coming in in April, including Mr. Sanders, and Mr. | 
6 SAnders they don't claim got inside information, and | 
7 they know, from the transcripts here, that Mr. 
8 { 
Sanders was told that. | 
? Now, why isn't it inside information when | 
10 Sanders gets it but it becomes inside information when | 
il Wien and Clancy and MacCallum get it? ‘And yet | 
12 Wien and Clancy and MacCallum say that they didn’t | 
; { 
13 : 
& regard it that way. 
14 
You will hear their testimony, your 
15 Honor. I think we are fighting abcut the wrong issue. | 
‘ 
16 I think the only issue here is that unfortunate | 
} 
V7 phone conversation. | 
18 Because of the contentions which they are | 
| 
| 
19 making, I want to give your Honor the background. They 
20 will have MacCallum on today and your Honor will be 
21 able to reach a conclusion as to what was important | 
2 | and what wasn't. | 2 
| ; 
3 | MR. MORRIS: iT would like to say one | 
| 
2A i thing, your Honor. | 
{| 
Hy 
25 || 


> 
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you, I think you have the option to speak at this 
point. 

MR. MORRIS: I am somewhat concerned 
about Mr. Greenspoon's statement of the Commission's 
position at the present time. 

The press clippings, the analysts! reports, 
which are aire@ady .in evidence, indicate a rather 
acure awareness in financial circles of some of the 


problems that were besetting the sale of Soflens 


and the earnings prospects of the company. 


“his is the first indication that I 


have had tuat the Commission is claiming )in| this 
lawsuit that there was some error or some wrong in 
the company agreeing with what appears on the record | 
already 1 be a matter of common knowledge among 
financial circles. 

Of course people knew that the flak 
was hutting. Of course people knew that there were 

sblems, rumors of contamination. And Wet the 

Commission claims that it was wrong cae che company } 
to say "Yes, that is true," I think we ought to know | 
it now. | 


I understand tpat we were bein 
g 
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\ 
@ 2 charged here with on the 15th and the 16th disclosing | 
aa information that was not available to the public | 
ed 4 and in the public knowledge. | 
5 THE COURT: Well, I have the plaintiff's | Ae 
6 contentions, of course, in writing befur: me and 
| 
7 obviously they begin, if I may say so, with March | y, 
8 6. 
| 1st. I refer to the pretrial order. And I had been | te 
: focusing, quite candidly, gentlemen, on the activities | : 
10 _. 
during the month of March. | . 
| 
u Now, my attention was diverted this | 
12 
morning to articles which started to appear, apparently, | 
ee 13 as early as September 22, 1971 and in through January | 
i4 and February 1972. | Vy 
: » 
15 " : { wl, 
But you will notice that the Government's | Pi 
16 Cee 
contentions begin with the March 1st, 1972 press : | wath. 
7 , ne ge 
lease relative to contamination in shipping vials | 
‘ | I 
18 of Soflena. | . 
{ 
19 Now, Mr. Liman has given me some packground. | 
20 I suggest that we go on from this point. I wowid | 
| 
21 : aes x,” Bila: Ne | 
regard most of what I have hear.’ 30 “ar as it was | 
2 proffered, as background, and I can understand the | a 
1 Po a” 
« | position of the cwo parties. But; ‘quite, frank. y, | / 
a it is my intention in this case in the first instance | 
| 
2 | 
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| 
- on the activities of March, particularly March 15th 
| 
3 and 16th, 1972, and I am prepared to take background | 
ee | | 
af 4 to the extent either side wishes to give it. 1 
5 So you may proceed, Mr. Liman. 
6 
BY MR. LIMAN: i 
7 Q Were you aware, Mr. Schuman, at the time | 
P | 
| that you met with these analysts that week in 
| 
? March, chat there were comments in the reports by 
10 analysts about the impact of this publicity on your 
i sales? 
12 A Yes. 
13 ie) And) Mx). Schuman, could you tell the 
14 . 
Court whac steps you found that analysts had taken 
15 to find out what the impact on your sales was and 
16 iE 
what the acceptance rate was? | 
17 


MR. GREENSPOON: Objection, Sib. Loess 


he indicates what he did in order to find out. 


Q (Continuing) How @id you find out what 


MR. GREENSPOON: Tf he found out. 
THE COURT: Did you find cut anything? 
Yes or no. 


THE WITNESS: Yes. 


. F 8 Ss 


| 
20 | they were doing? | 

| | 

| 

| 

| 

| 


| 

| 

{ 

| 

| 

1 

THE COURT: On the off chance that this | 
| 
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may be hearsay, what he found out, t' am going) to 
allow it anywa as background. 

MR. LIMAN: And it goes to the state of 
mind. 

THE COURT: It goes to his state of mind. 
It is not received by the Court for the truth of 
the matter asserted. 

A In discussions with them, they made et 
very clear to me that as part of) therr practice they 
went out and talked to a great many practitioners who 
were involved with the Soflens, and I guess even 
those who were not, to find out why they weren't and 
what their thinking was, and I understand they did 
a great deal of such contact work. 

MR. GREENS POON: Excuse me, your Honor. 
Could I have that question and answer read bac"? 

THE | COURT): Yes. 

(Record read.) 

MR. GREENSPOON: I move to strike the 
portion, your Honor, dealing with "And I guess those 
who were nots.’ 

THE COURT: Yes. i think we will :stop 
with, "They were talking with practitioners," and I 


am prepared to consider that they were talking to a 
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variety of optometrists, opthalmologists and op- 


nw 


3 ticians. We will leave it at that, They were doing 


O 


their market research, you might say. 


5 THE WITNESS: Yes. 
6 BY MR. LIMAN: 
7 Q And did you in fact receive a report 
8 that was commissioned by one firm, one of these in- 
9 vestment advisory services, by a market survey 3 Spl a 1 
10 concerning the acceptance rate of your product? | 
> 
ll A Yes. | 
12 Q When did you receive that and who was | 
age 13 the report by? | 
14 A As I recall, £ received this sometime in | 
15 1971, it could even have been in 179 and if was not | 
16 from the firm that commissioned the survey. It was 
17 somebody apparently who had received a copy of it, 
18 and it apparently had been done -- I don't remember | 
\ 
19 the name of the firm that did the survey work, but 
20 I do recall it was Faulkner, Dawkins for whom the 
21 firm had done that work. 
| 
22 MR. LIMAN: Your Honor, to save time, | 
, 23 I would direct your attention to the following, re- 
Hy | 
2A ports. | 
25 Q You said that you were aware of the 
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comment that the flak was affecting sales, and asl 
give the Court these exhibits I will ask you whether 
you are familiar with them. 

One is Defendants' Exhibit W, a Janu- 
ary L7th cay 

MR. GREENSPOON: Excuse me. Could iyou 
please give me the transformation number? 

MR. LIMAN: I will give you the number 
after I give the formal exhibit. 

ie) One is Defendants' Exhibit W, which is 
a report dated January 17, 1972 from Smith Barney, 
Mr. Burkhead's firm. 

And, your Honor I will direct your 
attention to page 2, in which they state, "Te is 
important for investors to recognize the potential 
negative impact of such Pub Le wt ya 

MR. GREENSPOON: I am going to object 
to cee in the absence of any testimony that Mr. 


Schuman read it. 


THE COURT: I think you have to lay your 


foundation. This is in .or identification at the 
moment. 

MR. MORRIS: No. That is in. 

MR. LIMAN: It is received. 


to 


18 


19 


se @ S&S 
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THE COURT: I have W for identification. 
MR. LIMAN: I am sorry. Tt.is: VY. It 


looked like a W to me. 


THE COURT: All right. Let me find that 
one. 

vv is received pursuant to the stipulation 
entered into between the parties. Let me get the 
stipulation and have that in front of me, and I will 
certainly listen from this point cn. 

MR. L1MAN: I will call your Honor's 
attention, just so that your Honor doesn't have to 
wade through these, to what we think is significant: 

"Tt is important for investors to recognize 


the potential negative impact of such publicity on 


consumer and professional demand for Soflens in the 
shuct term." 

And then it goes on to describe what 
they saw as the impact. 

MR. GREENSPOON: What page was that on, 
Mr. Liman? 

MR. LIMAN: That is on page 2, the last 
paragraph. 

MR. GREENSPOON: The last paragraph? 


MR. LIMAN: Right. 
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Q Who is Mr. Furman? 
A Another very knowledgeable analyst that 


has been following iv company, and the Soflens in 
particular, for quite a long time. 

THE COURT: He is the same gentleman, 
I recall, who made the phone call which was relayed 
to you. 

THE WITNESS: The famous phone call, yes, 
sire 

THE COURT: Which more or less primed 
the cannon. 

ALE Signe. 

MR. LIMAN: And I will refer your Honor's 
attention to Plaintiff's Exhibit 69, as the last 


paragraph of which contains his conclusions of that 


date. 

(Handing.) 

MR. GREENS POON: Is that Mr. Furman’ s 
report? 

MR. LIMAN: Yes, six. 

THE COURT: That is Plaintift's Exhibit 
69. 


MR. LIMAN: Then two Faulkner, Dawkins 


reports, Defendants' Exhibit 09, which was dated 
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2 || october 26, 1971, and Plaintiff's Exhibit 66 -- 
| 

3 MR. GREENSPOON: What is QQ? | 

& | | 
ww 4 MR. LIMAN: 90 is Defendants’ Exhibit 43. | 

5 And again, your Honor, without taking 

&> : 

6 your time, the second paragraph of the 900 exhibit \ 
| 
| 

7 refers to the impact of publicity, if it continued, 
| 
| 

8 on sales. 

9 | 

(Handing.) 
| 
10 THE COURT: "Recent reports relating to 
| 
11 coy.camination and infection of flexible lenses are 
12 confined to other product: *,ow either on the market 
13 or in tests and not the B&L Soflens. Nevertheless, 
" difficulty is with other products, even though 
15 technically and physically distinct from B&L's, \ 
16 have the clear potential of dis:urbing consumer and 
V7 fitter confidence in all £ exible contact lens pro- 
| 
|. od@ucte." 
\\ 
19 MR. LIMAN: Then Plaintiff's Exhibit 36, 
' 
20 which is dated March 2, 1972, which is a publisned 
21 report of Faulkner, Dawkins. 
2 Q PO you vecall, sir, seeing this published | 
. J os report of Faulkner, Dawkins? 
2A A Yes. 
95 | 
MR. LIMAN: And I would call your Honor s 


| 
| 
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& 2 attention there to these statemer‘ts: 
3 "BEL has been affected by a number of 
{ 
w 4 difficulties over the past two weeks. These problems” -- 
5 THE COURT: What is the date of tnis 
6 exhibit? 
’ MR.-LIMAN: March 2,.1972. 
| 
8 "“Nhese problems in cumulative fashion 
9 have placed an inordinate amoun® of pressure On 
10 the stock.” 
11 Then it goes on. 
12 Then I would call your attention in the 
13 second paragraph to the statement, "The company is 
i 14 difficult to communicate with." 
15 THS COURT: fT am afraid there you are 
16 askirg me to accept that statement for tie truth 
7 of the matter asserted. 
18 MR. LIMAN: The ma: is going to be on 
| 
19 the stand, your Honor, Mr. MacCallum. ' 
20 THE COURT: As a mitter of fact, I will 


21 | go further. I think that is « Government's exhibit 
you are rererring to, and that was not in pursuance 
to any stipulation, so I juess I have to take it for : eon 


all purposes. H 


\. 
B ff 8 FR 


MR. LIMAN: And then £— bring your 
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attention <=- : 
MR. GREENSPOON: No, your Honor, TU think 
it was pursuant to the same stipulation.. 
THE (COURT: Rll yight= Fine. 
MR. LIMAN: Mr. MacCallum will be here. 
MR. SM(TH: That stipulatior }rovides 
that if he were called to the stand he would testify 
to it on opinicns contained herein. 
THe COURT: I see. And this is a Faulkner, 


Dawkins & Sullivan, David H. MacCal umn, market letter, 


as 2 ae Le. 
MR. LIMAN: Right. 
And “hen I would call your ativi. ion 
co his statements on ti. second page, the last para- 


graph, about the impact that they believe the pub- 
licity was having on sales. And Mr. MacCallum will 
testify to this when he is on the Stand and I don't 
was to belabor it now. 
THE COURT: I would like to ask the witness 

a question. 
BY THE COURT: 

Q Did there come a time when you saw 
Plaintiff's Exhibit 66? And, if so, when? 


(Handing.) 
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1 
- | A Your Honor, I don't know that I saw this 
3 before talking with Mr. MacCallum later cn in March. 
4 I think I did. 
5 MR. LIMAN: You think you did what? 
6 | THE WITNESS: I think I did see it. I 
; will have to explain that. But I don't really have 
8 ; : 
a sharp recollection on that because -- no, sir. 
9 | 
I withdraw that. I do.'t think I saw that. 
10 ‘ is 
I was going to say that I thought I did 
ul because of the numbers. But the numbers that he 
12 : : : Lek. 
threw out were numpers in the meeting, and I think 
13 
they are probably the same numbers. But I am not 
14 
sure of that. 
15 ; 7 
In other words, even though he issued 
16 ; eae : : 
| this on March 2nd, I think -- and I saw it subse- 
17 ? 
i questnly, that is my problem —-= 
18 | 
| MR. GREENSPOON: You were on vacation 
19 then, weren't you? 
20 THE WITNESS: Yes, I was on vacation. 
21 THE COURT: You were On vacation from 
2 an earlier date, yes. 
23 = \e 
THE WITNESS: I was on vacation at that 
24 time. But these things had come in and were in my 
25 oo : 2 
incoming basket. I spent all day Sunday, when I gci 
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thing, everything that had come in. And of course 
I was reading very rapidly, and lI would scan that 
sort of thing anyway, and I wouldn't leave that. 


But there is nothing in there that, you know, would 


be new to me, and it was just a question of their 


own awareness, and I was interested in their aware- 
ness, what they were thinking, and this was meaning- 
ful to me in, again, trying to cope with this whole 
problem. 

BY THE COURT: 

Q But your best recollection at this time 
is that you did not see Plaintiff's Exhibit 66, the 
so-called company bulletin dated March: 25). 19025) pac 
out ky Faulkner, Dawkins & Sullivan; prior to \your 
meeting with Mr. MacCallum on March 16th, approxi; 
mately two weeks after this was put OALe:: 

A That is correct, your Honor. 

Do you have any recollection as to whether 
or not, at the meeting on March 16th, Mr. MacCallum 
produced, or showed to you, this or any other company 
bulletin or market letter or document? 

I am very clear on that. He did not. 


in fact, if I may just elaborate for a moment, a 
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to 


curious thing is involved in this whole business. 


very 


He sent Mr. Harby a draft of a report 


that he had prepared and asked for Mr. Harby to comment, 
knowing that he sent it to him because he knew 


I was away and wouldn't be back until -- I guess he 


must have told him I was coming back March 12th. 


And Mr. Harby received it and did not 


respond to it in any way, put it away, completely 


forgot about it, and something like a week or two 


weeks after the March events of that week, and, 


you know, by then we vere in the SEC investigation 


13 


and we were spending an awful amount of time talking | 


about this whole business, he said something and 


suddenly -- 


Q Who said something? | 


17 


A Mr. Harby said something, and that was 


18 : Mae 
just like a trigger: ‘What do. you mean by thate ” 


And then that generated, 


apparently, in | 
his mind -- something that was said generated in | 
his mind a recollection that he had received some- 


thing from MacCallum. All along he just had no 4 


recollection. 


And he went digging through his desk, 


in a pile of papers he found the company letter 
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and the company draft report that MacCallum had 
sent up to him for comment, which I subsequently saw. 

But MacCallum in his visit with me néver 
mentioned in any way that he had sent such a document 
to Mr. Harby or that he had written such a report, 
and I don't recall at all that he ever mentioned to 
me that he had written this Eningwevehe|. 

BY MR. LIMAN: 

Q I will show y.u Plaintiff's Exhibit 67, 
which is a report by Roy Furman of the Seiden firm. 
Did you see this exhibit? 

(Indicating) 

A Let me make a comment on this First. 

MR. GREENSPOON: What was the answer? 

THE COURT: He didn't answer the question 
yet. 

THE WITNESS: bet me uread “thi s.. Bwt 
first, I would like to make a comment. 

Many analysts would senda their reports | to 
us. I indicated yesterday that if they were drafts, 
they would send it. But they would write things 
without ever having any contact with us. 


And I never knew how they proceeded. 


We would receive copies and we wouldn't receive copies, 
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and we never pursued this, we never tried to get 


on the mailing lists or anything like that. We 


had no organized way of getting -- 

THE COURT: tT don't want to cut you (off, 
put this is not responsive to Mr. Liman's question. 
And I think that perhaps, since I know him and I 
know he has usually a well-organized examination, 
both you and possibly me by some of my questions 
are diverting him from his purpose, and hie purpose 
obviously is to present your position in « manner 
which he thinks comports with the law. 

So I think I am going to aak yau to 
cease the answer, which I think is not responsive 
to a question, and I will suggest to you ana myself 
that we let Mr. Liman ask the questions. 

MR. LIMAN: Your Honor can observe 
th-e-c this titness is quite independent. 

THE COURT: I have so observed. And 
at the same time, as independent as he iso 2 -¢hink 


his best interests, and the Court's in the final 


a 


analysis, are best served by counsel's own inquirie 


MR. LIMAN: Mi ob We 


“THE WITNESS: FT done recall whether. 


had seen this in that time frame. 
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Q When you say "In that time period,” 
you mean before the March 16th interviews? 
A Yes. 
THE COURT: The document to which we have 
reference here is Mr. Furman's report of January 14, 
1972, 16 that correct? 


THE WITNESS: stamp on the 


Hi 
rm 
ro 
ct 
(oy 
iy) 
ey) 
| 

< 


document o: if it had any kind of Marking on it, 


would know I have seen it. 


BY MR. LIMAN: 


Q Let me ask you: Did you tell Furman, 


since his document is in evidence and I am reading 


what he said, ‘However, we would expect that’ <- 


MB. GREENS POON: What part of tne report? 


MR. LIMAN: Right in!’ the second paragraph. 
Q (Continuing) "However, we would expect 
that today's report," referring to the Canadian 


contamination article, “will be the first of the 
charges that will be particularly aired against 
Soflens and that these charges, particularly if 
given extensive coverage, which today's report 
received, are bound to have a negative short term 


impact on retail sales. 


MR. GREENS POON: Tv object to that, your 
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to 


8) (Continuing) Did you tell him that? 


eo 


MR. GREENSPOON: T ebject to that, your 


5 Honor, because Mr. Liman is telling us that we | 
6 , : , 
expect today's reporc. And he is telling us that * 
7 | 
| independent of that paragraph, at least, that there | 
8 | | 
| is any reference to-the report. | 
1 
9 | | 
| THE COURT: Well, no. The report appears | 
i 
' 
10 to indicate the Wall Street Journal article which | 
i 
11 appeared on January 14th. | 
12 Now, I would assume you gentlemen have | : 
13 || 


that somewhere in evidence. EL think: 2b. is petendants 


| 
| 
14 dialet 
a Exhibit SSS. | 
{ 
15 | 
| MR. GREENSPOON: Eipes four pardon): sir. | 
«| I see it. 
: | | 
: 17 } 
: 1 THE WITNESS: I might make a comment on | 
if } 
8 | : | ae S Ms 
i that which might explain something. As soon as that 
| | 
: 
19 article appeared, that January 14th article appeared | : 
| 
20 in the Wall Street Journal, Mr. Furman and | 
21 others called me about it and we discussed it an | 
22 : , eve hee ' - 
what its impact was and the whole business 
7 23 
again of the flak and its affect on sales and so on, 
2A | and that was just a repetitious kind of discussion 
\ 
| with each of these fellows. 
| 
1 
o~ | | 
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9) Now: Lf LL show you the Original of this 
exhibit does it have your initials on ie? 

A Yes. 

Q So that you did receive this report by 
Mr. Furman, ‘that 1s Plaintiff's Exhibit 67, On oF 
about the time that it was sent? 

A I @id. 

Q And was the statement that I have read 


to you about his expectations, that it would have 
very short impact on retail sales, was that something 
that you said to him or 4 conclusion he drew himself? 

A That is a conclusion he drew himself. 

Q Can you tell me 1t 4 show you Defendants' 
Exhibit TT, which is a January §, 1972 repore by 
Leonard Wilson of Burnam & Company, whether you 
recall you saw this document at or about the time 
that it was issued? 

THE COURT: Did you receive that docu- 
ment at or about the date which appears thereon? 

9) It is a long time ago. rt you dan © 


recall you don't recall. 


A ti don't recall. Something might have 
triggered -- but if there is something that you can 
show me on this piece of paper =~ To can 6 say it 
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recalk ut. I can't recognize the markings. 
TRE COURT: Did you have 4 practice at 


the time of initialing any documents you had read 
and then placing it some place or filing Les 

THE WITNESS: My girl would stamp it in. 

THE COURT: A received stamp? 

THE WITNESS: Yes, a time and date stamp 
and my initials and iG£ 1 marked it f think I would 
add my markings. Sometimes I routed them and also 
route them back and identify it by that. 

Q tT also will show you Defendants' Exhibit 
RRR and ask you whether or not this is an article 
from the report by Mr. Sanders dated January 14, 


1372 and ask you does it have your initials on Ley 


A Yes, it has more than that. Tt is clear 
t even indicated talk to Sanders. T wrote thac of 
there 

@) You saw that one? 

A Yes. 

Q nid you also -= do you fecal reading 


the Burkhead wire dated February 29, 1972 of Smith 


Barney? 


A Yea, if believe that was in my ofrice 


when I returned from vacation and I read that 
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ys on that Sunday. 


THE COURT: t don't believe you indicated 


4 the exhibit number. 
5 MR. LIMAN: Defendants’ Exhibit ZZ which 


6 used to be 52. 

7 Q That one you rememzcred, am I correct? 

8 A Yes. 

9 | Q That is the wire in which Smith Barney 

16. withdrew its buy recommendation? 

ll A Yes. 

12 Q Ana it did that without talking to you? 

13 | A Yes. 

14 MR. LIMAN: I call your attention to the 
15 references there to negative publicity, et cetera. 
de As I understand it the witness identified Exhibit RRR 
17 } and I understand that that is not in evidence and lf 
18 | will offer it now- 

19 THE COURT: At the present tine 10.258 

yD | marked for ide ification. The witness 

21 | indicated that he saw this and I will hear from 

22 you, Mr. Greenspon. It is a draft report dated 

23 January 14, 1972 by Sanders. 

2A Any objection? 

25 MR. GREENSPOON: The only objection 1 cas | 
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think of is that this is designated draft and’ there 


to 


nea or that this 


3 is no evidence that it was publis 


4 is what did appear in the press. 


(0 ®@ 


THE COURT: Well, E wiittl overrule the 


6 objection. Also I am sure it is indicative of the 


7 witness' awareness of what was being discussed at 


least by analysts even though this particular 


ut it in a public place. 


9 | analyst may not have p 


10 I think there is an inference to be drawn he. just 


didn't put it away in his pocket and leave it 


there. 


Do you know, Mr. Schuman, whether or 


hich you saw dated January 


& 14 not this draft report w 


15 14. 4972 08 Mx. Sanders was ever distributed or 


published? 


17 


H 

| : 
i THE WITNESS: I am quite sure 
| 

| P t 

| I can't give you any kind == 


18 

19 | MR. LIMAN: I want your Honor to under 
20 stand that when you look at these things you see in 
21 | fact that publicity and other things were affecting 


sales and that is self-evident as Lf you had a cold 


winter, that fuel Sales are going to go UP- That 


just jumps out from 


is the point that E nave (that 


all these reports. 
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2 il 1 would read the Coure 3" t a few 
3 gentences -- 
ww 4 MR. GREENSPOON: Is this received? 
5 THE COURT: I overruled the objection 
6 and it is received. 
oe (Defendants' Exhibit RRR tor identifi- 
xX 8 e¢ation was received in evidence.) 
9 MR. LIMAN: I am told that the published 
10 copy is in evidence as Plaintiff's Exhibit 70. 
ll MR. GREENSPOON: For the limited purpose 
12 of showing -- | t 
i THE COURT: I would suggest that I wail h 
| 
14 leave it at objection overruled but I nave been | 
15 enlightened in one respect. | 
uo ‘wa. EEMAR SOR SOSrT I will read | 
} 
17 | from page 2, No. 1: 
4 | | 
8 | “The company entered 4072 with a fairly 
i \ 
19 small backlog of undelivered kits (possibly 200 
20 kits)" 
a | Ze The seminar impact is now over and the 
22 number of practitioners contacted per unit of time 
us | ! 
23 Wil) De substantially lower. 
rae Also Paragraphs 3 and 4 and then it goes 
| 
@ 25). on that the shipments @ivl cake considerably lower 
\ 
“ | 
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in the first quarter as compared to the fourth 
quarter of 1971, et cetera. 

Q Coming now, Mr. Sciuman, to the week 


u returned from Mexico. 


that » 
A Yes, SLE. 
Q You went to your office on Sunday? 
A I did. 
Q Did you find on that day that your 


secretary had made some appointments who yor £ound 


she had made appointments with? 


A Well, this was a very unusual practice 


for ‘.er hecause ~-~ 


THE COURT: Try to answer the quefeion. 


It is a who question which calls in my judgment for 


| 

| 

' 

| 

| 

| 

: | 

| 

names. | 
| 

on Tuesday —= Flam Sorry) | 


Mr. Lagemann 


ae) 


Lagemann. | 


on Wednesday, 


Mr. Linclau and Mr. Sanders. The first 


two gentlemen were in the morning and the next two 


gentlemen or firms, Mr. Sanders and Clancy and Wien 


were in the afternoon, Wednesday. 


Q What about on ‘Thursday? 


A On Thursday Mr. MacCallum in the morning 


and Mr. Burkhead in the afternoon anda those were the 
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